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Foreword 
Warren P. Hitu* 


Under a heading as sprawling and ill-defined as “Psychology 
and Law” the average reader of law reviews will doubtless antici- 
pate a hodge-podge of miscellaneous and unrelated excursions into 
outlying and possibly esoteric fields of the law, running the gamut 
from how to pick a favorably-disposed jury to current witness fees 
for psychiatric testimony. It is the hopeful purpose of this brief in- 
troduction to dispel such a prejudgment of discontinuity, if not 
of triviality, and explain how, in the editor’s view, each contribu- 
tion to the ensuing symposium plays an integral role in sketching 
in outline a profoundly new and different approach to an under- 
standing of the legal system and its operation. Our effort is thus 
directed to all those, lawyers especially, who can conceive of 
the tools of the legal profession, not as stray and unrelated bits 
of technicality decreed by some omniscient and long-forgotten seer, 
but as manifestations of a social phenomenon having its roots in 
the personal lives and relationships of the people. 

If such an approach were useful only for academic contempla- 
tion or for idle speculation among social philosophers the need of 
such a collection of articles for presentation primarily to the prac- 
ticing bar would be slight indeed. The fact is, however, that the 
theories of human behavior that underlie the discussions that fol- 
low carry certain far-reaching implications that bring into ques- 
tion the very foundations of currently-accepted legal institutions 
and practices. These theories which form the underlying motive 
of this symposium stem mainly from developments and findings 
in the relatively modern science of dynamic psychiatry as fathered 
in this century by the Vienna neurologist, Sigmund Freud, and 
adapted to present-day conditions in this country by his students 
and followers. Because Freud had a theorizing mind which ranged 
far and wide in such fields as religion, literature, anthropology 
and sociology, his influence was not confined to the clinic but 
spread in ever-widening circles to every vital area of thought 
wherever man as a social animal was the proper focus of attention. 
It is small wonder then that his formulations and insights which 
have so drastically altered thinking in other significant social dis- 
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ciplines have begun to seep through the conservative barriers of 
the legal profession, which, preeminently, has always concerned 
itself with attempting to understand and control human behavior 
through the use of various sanctions and rewards. 

Modern psychiatry which evolved from clinical studies of pa- 
tients suffering from functional mental disorders such as hysteria 
and neurosis has become generalized into a useful and workable 
orientation, known as the so-called “psychology of the depths” be- 
cause of its stress on the influence exerted by the workings of 
the unconscious mind. Now, to hold that the teachings of the 
psychoanalytical school are of profound interest to the law and ap- 
ply to all of us does not involve acceptance of a thesis of universal 
abnormality. It is only to acknowledge the well-established propo- 
sition that neurotic and “unhealthy” mental processes are only 
quantitatively different from normal ones but that the psychody- 
namics are the same. The ego’s typical defense mechanisms which 
operate to distort our grasp of reality, though used more extensive- 
ly under neurotic and psychotic conditions, are employed occa- 
sionally by perfectly “normal” persons. On this question of de- 
gree then rests the medical distinction between mental health and 
illness. 

Some of these foregoing insights and others are dealt with in 
the legal context in the papers that follow. Dr. West paints with 
the broadest brush, making an elequent plea for a closer rapport 
between medical and legal practitioners in view of the cognate na- 
ture of the human problems they have to solve. In level of gen- 
erality Professor Hancock comes next with his absorbing historical 
survey of Anglo-Saxon trial as a means of discharging tensions and 
relieving group hostility. Judge Jerome Frank brings the judicial 
process down-to-date and searchingly demonstrates how clumsy 
and inefficient our methods still are for arriving at a truthful re- 
construction of the facts in the most simple of lawsuits. These 
two papers cast intriguing cross-lights on one another. To what ex- 
tent, for example, are we still satisfied with elaborate court ritual 
without questioning the accuracy of the judicial findings of guilt 
or liability? Dr. Higly’s paper suggests certain refinements on tech- 
niques for “detecting deception” in witnesses and criminal sus- 
pects which would revise our pre-freudian commonsense notions 
about the nature of prevarication. Mr. Potts develops one of the 
incidental topics touched on by Judge Frank, viz., the psychology 
of the lawyer-client relationship, specifically in the area of marital 
discord. To what extent must the legal practitioner be also a thera- 
pist and diagnostician? Is not the legal interview analagous in 
some important respects to the psychiatric interview with the client 
in trouble making the same sort of “transference” as the emotional- 
ly-supported mental patient? Professor Cady takes up the protean 
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doctrine of mental incompetency and subjects it to a thorough-going 
evaluation in terms of dynamic concepts. And finally but hardly of 
less significance, Mr. Canty of the Detroit Recorder’s Court, de- 
scribes how a modern well-equipped court clinic can aid the 
judge and other governmental officials in understanding the mo- 
tivations of the criminal offender and the “problem driver.” 

The writers whose views are presented in this symposium are 
obviously not mere armchair theorists but practical men of affairs 
who have successfully applied these newer psychological insights 
in their diverse legal endeavors. If there is any basic antipathy 
between psychiatry and law, it is certainly not evident from their 
expositions. And if our readers should make the plausible- 
sounding charge that we are trespassing in sacred precincts where 
laymen fear to tread, I can only quote from an article in a re- 
cent issue of the American Journal of Psychiatry: 


rr there is no fundamental conflict between psychiatry 
and the law. Only between psychiatrists and lawyers does 
the conflict persist. The chief cause for the mutual distrust 
and suspicion lies in ignorance of each other’s functions, 
objectives and basic philosophy. The remedy lies in in- 
creased research and ever-widening dissemination of 
knowledge.” 

It is to this high purpose that this issue is devoted. 























Conflict, Drama and Magic in the Early English 
Law 


Morratt Hancock* 


“The maiden touched that clay-cauld corpse, 
A drap it never bled. 
The ladye laid her hand on him, 
And soon the ground was red.” 
Ballad of Earl Richard. 

Whenever the mechanical-magical modes of proof (oath, bat- 
tle, ordeals) used throughout Europe in the Twelfth Century, are 
mentioned in a modern law school the instructor senses that his 
students are at once skeptical and puzzled. It is as if the instructor 
had suddenly begun to tell fairy tales without announcing any 
change of pace. Yet we know that the people of that time took 
much the same view of their modes of proof as the student takes of 
present-day procedure. How can the instructor demonstrate this, 
completely and convincingly? 

The obstacles to the students’ understanding are at first sight 
very formidable. The problem of looking backward through mod- 
ern spectacles has bedevilled even the best historians. We are all 
trained from childhood to adopt as habits the social customs, tradi- 
tions, and practices of our times. We absorb contemporary prej- 
udices and ideals. When we come to study the ways of the medieval 
man we find it very difficult to avoid the unconscious assumption 
that he will always think and act just as we should do in similar 
circumstances. Our greatest difficulty lies in the use of words. We 
must rely upon them as our tools of thought and communication, 
yet many of them call up in our minds little modern pictures! which 
are quite irrelevant to the medieval scene. A “court” was then an 
assembly of representatives or a great lord surrounded by his vas- 
sals. An “inquest” was a group of neighbours summoned to tell 
what they had witnessed or been told by others. A “statute” was 
a royal proclamation which could be made with or without the 
concurrence of lords or commons. It is quite impossible to fit the 
Anglo-Norman practice of private suit by the injured party, in- 
volving a possible fine to the King, into our modern classification 
of “torts” or “crimes.” To get a realistic picture of the past we 
must almost learn a new language. 

Perhaps the most difficult obstacle of all is the student’s mis- 
conception of the procedure of his own time. The student does 
not understand a jury trial as a successful trial lawyer under- 
stands it. His notions of a modern trial are oversimplified and 
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rationalistic; they may be indicated by such phrases as “govern- 
ment of laws,” “jury finds the facts and the judge applies the law,” 
“preponderance of evidence,” “irrelevant matters rigidly exclud- 
ed.” His notion that a trial is nothing more than an investigation 
of relevant facts will not itself bear much investigation. Yet these 
obstacles must somehow be dealt with. We have, alas! no magic 
carpet to take us back to the shire-moot. The iron law of pedagogy 
compels us to speak to the student in terms that are familiar to 
him, to proceed from the known to the unknown. 

We may rely, however, on one common bond of understanding 
between the modern student and the medieval litigant: they are 
both human beings. For while instinct and tradition, ideals and 
prejudices, systems of thought and learning have undergone dras- 
tic alterations since the days of the first King Henry, the basic ele- 
ments of human nature are still the same. Perhaps we may sur- 
mount the obstacles discussed by first showing to the student 
something of his own emotional needs and desires and the effect 
they have, the part they play, in his relations with his fellow-men. 
With this foundation to build upon we may proceed to show to 
what a high degree these same needs and desires, operating among 
men of an earlier day, were satisfied and reconciled by medieval 
law. If we succeed in this we shall have also eliminated the most 
difficult of our obstacles. For having unmasked, with cool detach- 
ment, the emotionally satisfying character of Anglo-Norman legal 
procedure, the student will be well-equipped to perform the same 
operation on that of his own generation, 


What are the factors of human nature which the student of 
legal history should carefully consider? He should realize that 
man is a creature of many divergent and contradictory impulses. 
He is fearfully and wonderfully made; a thousand times more 
complicated than the reasonable, prudent man of the law or the 
greedy acquisitive man of classical economics. In the words of Dr. 
West, “alive within our minds is man loving more than we can 
trust ourselves to love, hating more than we dare hate; man gen- 
erous to a fault beyond our faults, man mean and cruel, lustful, 
cowardly and brave. No human power can ‘free us from the body 
of this death’ or from the tremendous possibilities of this our human 
life.””? 

For a long, long time after birth, through babyhood and child- 
hood, we are dependent on our parents and other adults for many 
things essential to our well-being — food and clothing, love and care. 
During infancy we have an unpleasant sense of helplessness and 
danger; we cling to our parents for the reassurance of their love; 
we need them to help us and protect us from the harsh and un- 
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known world. The loss of their love would be a terrible calamity. 
Consciously and unconsciously we strive to win and retain their 
affection. Becoming deeply rooted in our minds during our earliest 
years of growth, this fearful need for love and a sense of security 
remains with us all our lives.’ We constantly strive to satisfy it 
by winning for ourselves the love, affection, friendship and respect 
of our fellow-men. “One of the most striking things about man’s 
social life,” says Dr. West, “is that it is so natural to him that he 
makes the utmost use of his earliest opportunities to develop his 
various powers of relationship with others.’ 

Beginning in earliest infancy the child builds up in his own 
mind an ideal picture of himself as he feels he ought to be, based, 
as we have indicated, on his relations with his parents and, as 
time goes on, his relations with other people. Throughout his life 
this ideal social self exercises a predominating influence over his 
behavior. As Robinson explains, “the contents of the self are large- 
ly social. A man’s most intimate thoughts deal with what he thinks 
others think about him. Whenever a man feels that his conduct is 
important he looks upon it as though through the eyes of another 
person; he stands, a spectator upon the curb, and watches him- 
self go by.” Needless to say, we frequently fail to live up to our 
ideal standards. We lose our tempers, we gratify our selfish appe- 
tites, we stand aloof from those in need of help. But if we violate 
those standards in any drastic manner we suffer the unpleasant 
pangs of self-recrimination. For example, Lady Macbeth and her 
husband defied their consciences when they murdered Duncan 
and his sons; throughout the remainder of the play they are made 
to suffer the terrible agonies of the mind ridden by guilt. 

Susceptible as it is to so many strong and conflicting impulses, 
the mind naturally must be equipped with devices for reconciling 





3 See Flugel, Man, Morats anp Society 52-58 (1945). At p. 56 he writes: 
“All these writers seem to consider that man’s need of social support is due 
at bottom to an attitude that he inevitably acquires during his long defenceless 
infancy in which he is dependent on parental love and care.” 
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has established it beyond a peradventure, that we grow up possessed of two 
selves. They are two selves which fortunately for us are seldom as divergent 
as ‘Dr. Jekyll’ and ‘Mr. Hyde’ in Robert Louis Stevenson’s famous story. But 
they are two selves which we can describe as self-acceptable selves and self- 
rejected selves. The self-acceptable selves are the selves we usually like to 
be, because they are in consonance with what, by constant readjustment from 
the nursery onwards, we have come to feel to be what society reasonably de- 
mands of us and welcomes in us. The self-rejected selves are the selves we have 
decided, by the same tokens, to repress.” 
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them. The layman has heard of some of them such as repression, 
sublimation, compensation and rationalization. He should not as- 
sume or infer that there is something abnormal or irregular about 
the conflict of incompatible impulses. It should be regarded, in Rob- 
inson’s words, “not as a disturbance in the smooth course of thought 
and action, but as a fundamental feature of human nature, — the 
normal man does not have to work out any elaborate compensatory 
device to make possible the forbearance of a golf game or a fish- 
ing trip.”© The most serious impulses with which the individual 
must deal are those involving “aggression” against other persons or 
their property for which we have various labels: cruelty, anger, 
rage, or fear. None of us are such saints as to be immune from 
these; when we feel them we usually contrive to turn them aside 
or dissipate them somehow. Thus on receiving an irritating letter 
we may angrily crumple the paper or rip it to pieces. Or we may 
utter profane curses thus breaking a mild rule of conscience and 
good behavior. But in one way or another, consciously or uncon- 
sciously, we must deflect the aggressive impulse if we are to con- 
tinue in happy relations with our fellows. Since the chief purpose 
of law is to restrain aggression in the interests of all members of 
the community the legal historian will take a special interest in all 
mental devices for deflecting strong emotion or resolving conflicts.’ 

While on the subject of conflicts let us take note of a particular 
type which the psychologist calls “ambivalence.” The arch-type 
of all ambivalence is found in the relation of parent and child. As 
we have seen, the child is completely dependent on its parents for 
love, care and protection. Yet in its early years the parents must 
constantly frustrate the child’s wishes and restrain it from doing 
many things it wants to do. When the child disobeys them the par- 
ents punish him, partly because they are angry, partly to prevent 
a repetition of the offense. The child, a rather primitive little crea- 
ture, naturally hates them for it. At the same time the child goes 
on loving and admiring them. “Indeed,” writes Dr. Flugel, “it is 
man’s inevitable tragedy (due to his long period of helpless infancy) 
that he is compelled to hate those whom he most loves.”* Almost 
as soon as it is felt the child’s hatred is controlled by various un- 
conscious and automatic processes (the child may reenact the spank- 
ing or spank one of its dolls); but the hatred does not disappear en- 
tirely. It remains buried deep in the unconscious: when years later 
the same boy finds himself confronted by an authority-wielding 
school-teacher the old anger rises up and by the process of fantasy- 
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identification’ is directed now against the teacher. For the moment 
he is cast in the role of the forbidding, punishing father. A good 
teacher can, of course, by kindness, understanding, and personal 
charm win for himself, in part at least, the role of the good loving 
father in the child’s unconsciousness association of ideas. In that 
event he may be quickly forgiven. But woe betide the unfortunate 
teacher who is cast in the bad father role exclusively; he will be 
thoroughly hated. The popular caricature of the teacher is not a 
pretty one. 


The process of fantasy-identification is not limited to uncon- 
scious associations with the father-figure; every vivid but forgotten 
experience of childhood may operate in this way. The mind keeps 
many childhood memories in a locked and secret file: we do not 
know they are there, but they nevertheless influence, more or less, 
our every day decisions and actions. “A man may gain employ- 
ment because of the tone of his voice, or lose it because of the color 
of his necktie, without his master being in the least aware, at his 
point of relevant decision, that these were factors in determining 
that decision.”!° But the father-figure, with its double-barrelled 
associations of “good father” and “bad father” is deeply imbedded 
in every one of us. All down through history men have unconscious- 
ly attributed “good father” qualities to the judge, the priest and the 
king.'! But in times of revolution they did not find it difficult to see 
the king in a “bad-father” light. 


Another ambivalent attitude, of great interest to lawyers, pro- 
duces our mingled feelings toward the criminal. Why do we feel 
a strange flutter of pity when we see someone being arrested or 
riding in “Black Maria”? Why do juries so often acquit the prisoner, 
in spite of the evidence, when they feel sorry for him? Each of us 
once stood, a prisoner at the bar of the parental court, where father 
or mother sat as judge. In that agonizing moment of long ago 
something went into the deepest part of our minds which now moves 
us to pity: we “identify” ourselves with the prisoner “in fantasy.”” 
And many other examples of “ambivalence” could be furnished 
from daily experience. Paradoxical as it may seem at first sight, 
there is really no mystery about it. How often do we remonstrate 
with our. friends to the effect that their thoughts and feelings on 





9The phenomenon of fantasy identification is clearly explained by West 
in Conscience anp Socrety 64-67, 156-159. 
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11 See Reiwald, Socrery anp Its Crimrmnats, Chapter 3, “The Judge and the 
Father” (1950). 
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various topics are “not at all consistent.” After all, one does not 
need to study psychology to know that when a girl prettily protests 
against her boy friend kissing her she may be harboring contra- 
dictory feelings. 

Psychologists have frequently called attention to the significant 
part that fantasy and drama play in our lives. Most of us spend 
a good deal of time following the trials and triumphs of fictitious 
characters in stories and novels, on stage and screen or radio and 
television. As children we spend even more of our time at playing 
“let's pretend.” Imaginary experiences satisfy something deep with- 
in us. As adults we do not confine our dramatization to the stage. 
At many times and in many places we take part in little dramatic 
rituals. Special costumes are donned for weddings, graduations, 
and formal balls. Special ceremonies are held for inaugurating of- 
ficials in government and elsewhere. Clubs and fraternities stage 
impressive rituals for the initiation of new members. 

It is not difficult to suggest several mental ingredients in these 
performances. There is often some gratification of our ego; we all 
like to dress up and strut around a little. In weddings and initiation 
ceremonies the participants are both warned and inspired to carry 
out new obligations in the future. The robes of the priest and the 
judge lend a special dignity to a solemn occasion. But all these ac- 
counts seem to leave something unsaid for the spectators too are 
atfected by them. They receive from the drama a certain sense of 
security. As the office-holder takes his oath we who watch feel a 
greater conviction that he will carry out his proper functions. As 
we watch any of these ceremonies we feel, with varying degrees of 
intensity, the assurance that that is being done which ought to be 
done and it will be done for evermore, amen. 

The student of legal history will frequently be concerned with 
the behavior of men acting in concert as members of groups, com- 
monly called institutions. If he is observant (and it is not always 
easy to be historically observant) he will discover a striking duality 
in institutional behavior. Most institutions have certain avowed 
purposes and objectives, often set forth in a creed or ritual. The ac- 
tual behavior of the members will normally be found to vary con- 
siderably from that which would be indicated by the creed or ritual. 
We should not blame the institutions or their members for this 
disparity. Like conflict, ambivalence, and fantasy-identification it 
is the normal phenomenon; it occurs all the time as a part of our day 
to day life. College fraternities usually have a very idealistic and 
impressive initiation ritual. As we see them in everyday life they 
seem to devote most of their energies to drinking beer and holding 
parties. In their magazine advertisements banks and insurance 
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companies play the role of big brothers and friends of humanity. 
Lawyers who have to deal directly with these institutions discover 
that they pursue policies never mentioned in the advertisement. 
Biographies and memoirs of famous trial lawyers contain anecdotes 
and other data about the actual working of trial by jury which 
simply do not coincide with newspaper editorials praising this grand 
old institution. 

A detailed study of the actual operation of any institution in- 
variably reveals sharp contrasts between the actual operation and 
the little ideal pictures of the institution in people’s minds. To any- 
one who does not realize that this disparity exists in all institutions 
such a study appears to be an attack upon the institution. This dis- 
parity between theory and practice is merely a faithful reflection 
in institutional behavior of certain characteristics of human nature 
which we have already discussed. It reflects to some extent the 
difference between the individual’s ideal picture of himself and 
his actual conduct. It also reflects, to a degree, the difference be- 
tween the dramas and fantasy which we all enjoy and our every- 
day activities in the real world." 

No outline of the nature of man, either medieval or modern, 
would be complete without some account of the element of “magic” 
in our thinking; the fond notion that we can control the external 
world by manipulating disconnected symbolic objects or casting a 
spell of words. If the reader thinks modern man has emancipated 
himself, let him recall to mind the newspaper columns on astrology, 
the eminent believers in spiritualism, the popularity of quacks and 
patent medicines, the recurrent sproutings of simple political cure- 
alls, the faddish little “religions” and cults. Less than three hundred 
years separate us from the rationalistic seventeenth century, the 
age of Newton and Descartes, when they burnt cats and women 
for sorcery. Chief Justice Hale, who coined the phrase “affected 
with a public interest” and wrote a book on criminal law which 
still enjoys a high reputation, believed quite sincerely in witches and 
instructed juries on the proper weighing of evidence of sorcery. 
Hale was no more fool than you or I; but magic which is easy to 
detect in other people’s cultures is notoriously elusive in one’s own. 

Magic satisfies many desires: when directed against an enemy 
it gratifies hatred; when used to make crops grow it brings a com- 
forting sense of security, of optimism and hope. It provides a kind 
of drama of wishful thinking; but it has a curious logic of its own, 
much resembling the logic of the unconscious mind dredged up 
by psychoanalysis. “A man desires his child to grow; therefore 
he chews the sprouts of the salmon berry and spits it over the 
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child’s body that it may grow as rapidly as the salmon berry. He 
smears the dust of mussel shells on the child’s temples that it may 
endure as long as mussel shells. . . . It [Magic] teaches, for ex- 
ample, that a treatment of the sword which has caused the wound 
will cure the wound, or that milk can be made to sour properly by 
treating the sacred cowbell.” Ruth Benedict, who gives these ex- 
amples and many more, sums up the theory of magical practices as 
follows: “They [the magicians] are merely acting upon a basic 
philosophical creed which, if it were explicitly phrased, would be 
similar to that of the medieval doctrine of the macrocosm and the 
microcosm which assumes the existence of a mystic sympathy per- 
vading the universe, thus making facts observable or brought to 
pass in one field significant and operative also in another.”'5 

Let us turn now to a shire-moot of the early Tenth Century’® 
and see what insights a smattering of psychology may give us. We 
must take some note, of course, of the economic background: the 
small villages with their feudal agriculture, the great lonely for- 
ests, moors and marshes, the bad roads and slow transportation. 
We must also notice the political background, a de-centralized 
feudal arrangement with an aggressive Norman king who has in- 
herited the tradition of a weak Anglo-Saxon monarchy. Many 
courts have fallen under the control of feudal potentates, great and 
small, but the shire-moot still retains its independence under the 
presidency of the sheriff, a royal official. The king’s court is with 
the king; it has not yet made its power felt in every village though 
the time is not far distant when it will do so in the field of litiga- 
tion for freehold land. 

The shire-moot has no officers to compel the defendant to come 
to court or to summon him. If, after several summonses by the 
plaintiff the defendant fails to appear, the plaintiff may obtain the 
license of the court to seize some of the defendant’s cattle as a 
distraint. If the charge is a grave one the court may eventually 
declare defendant an outlaw, to be seized and hanged if captured. 
There are, of course, no police. There is no possibility of judgment 
by default. A lawsuit is regarded as a kind of voluntary arbitra- 
tion where both parties come and agree to settle their quarrel by 





15 Benedict, Article on “Magic” in 10, ENCLYCOPEDIA OF THE SocrIAL SCIENCE 
39 (1933). 

16 The account of legal proceedings given here is based upon 2 PoLiocx 
AND MAITLAND, History or ENGLISH Law 598-612, 632-641 (2d Ed 1899); 1 Hoxps- 
worTH, History or ENcLisH LAw 297-312, vol. 2, pp. 102-117 (3rd ed.); THAYER, 
PRELIMINARY TREATISE ON EvipENcE 7-47 (1898); PLuckNnert, Concise History OF 
THE Common Law 108-113 (2nd. ed. 1936). The ancient proofs are all very 
fully discussed in Lea, SuPERSTITION AND Force. (4th ed. 1892). A psychological 
account of the probable origins of the ordeals will be found in Gorren, Prum- 
ITIVE ORDEAL AND Mopern Law (1923). 
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the traditional methods of the court. But even if the defendant does 
not come to court he can delay the proceedings for a long time with 
various essoins (excuses). If he does come and the court should 
give judgment for the plaintiff it still has no officers who can en- 
force the judgment. 

In those days everyone had weapons and knew how to use 
them. One wonders why aggrieved plaintiffs bothered with such 
a feeble and dilatory arm of the law. But the shire-moot heard many 
cases. It is the pressure of public opinion which constrains men to 
resort to litigation rather than force. Force begets force and in a 
culture where the tie of kinship is still very strong it begets the 
blood-feud which may wipe out an entire community. The pow- 
erful gregarious “instinct” with its origins going back to babyhood 
is on the side of law and order as against private war. No one 
who lives in a village wants to incur the disapproval of the entire 
community. On the other hand, by going to law in proper fashion 
the injured party can marshall the sentiments of the community 
in his own favor and against his opponent. 

Assuming, however, that both parties are at the court, ready 
to proceed, we reach the stage of oral pleadings. The plaintiff states 
his case in a certain fixed form of words. The defendant states a 
general denial in all cases but may then proceed to allege a specific 
defense (e.g., to allege a chain of title to a chattel). But specific de- 
fences are rare. These altercations in open court give the angry 
litigants an outlet for their emotions; each can feel that he is at 
least doing something to embarrass his opponent. 

When the pleading has been completed the court renders the 
medial judgment awarding the proof to one party or the other and 
determining the mode of proof to be used. In theory the judgment 
is that of all the township representatives attending the court 
(called doomsmen); in practice the judgment is probably deter- 
mined by a small group of the oldest and wisest. In theory certain 
rules are supposed to be followed but in practice the decision will 
be based on sound discretion and common sense. The wisest rule 
constantly encounters unprovided cases. Moreover, without print- 
ing or a legal profession, it would be quite impossible for anything 
but a few broad general principles to be preserved from generation 
to generation. In general the attitude seems to have been “defend- 
ant stands accused, let him clear himself.” If he is a man of good 
standing he may be allowed to do so by a simple form of oath. If 
he has been often accused he may be sent to one of the painful 
ordeals of hot iron or boiling water. On the other hand, the plain- 
tiff may offer to prove his case by battle or witnesses and the 
doomsmen have the power to award it to him if they consider this 
a wise course. The award of proof might be a burden or a ben- 
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efit depending on the mode of proof prescribed. Even the oath 
could be made difficult by requiring many compurgators. A day 
is fixed for the proof to take place and the court adjourns. If the 
party who has been ordered to prove his case appears and performs 
the proof successfully he has won the lawsuit. If he does not, his 
opponent is the victor. 

Let us consider first the proof by oath or compurgation. It 
became part of the common law where it lasted a long time under 
the name “wager of law.” The defendant is required to take an oath 
in a set form of words, denying the plaintiff’s claim. A number of 
other men must then swear, in succession, that the defendant’s oath 
is a true oath. The number of oath-helpers, which may vary as 
widely as three or seventy-two, is fixed by the court. If a wrong 
word is used the oath “bursts” and the adversary wins. The oath- 
helpers are not in any sense witnesses. There is no requirement 
that they have any knowledge of the facts. At an early date they 
were required to be kinsmen of the defendant since the kinsmen 
would be involved in the blood-feud if it were not prevented. Later 
the defendant might bring anyone whom he could persuade to act 
for him. However, although they need not have personal knowl- 
edge of the facts, they take the risk of Divine vengeance for swear- 
ing falsely if their oath be in fact untrue. And should subsequent 
events on earth show them to be wrong they are punished severe- 
ly for perjury. 

Modern writers have been puzzled to account for a system of 
proof which relies willingly upon the sworn statements of those 
who know nothing of the facts and then punishes them if they turn 
out to be wrong. But men of earlier ages are not absolutely il- 
logical; they merely happen to use one system of logic in a place 
where we should use another. The basic logic on which the pro- 
bative force of the oath rests is that a word has some mystic con- 
nection with that for which it stands. Experience seems to bear 
this out because by saying “devil” or “snake” you can produce a 
fairly vivid image in your hearer’s mind. If you call a child or a 
pet animal by name it will come to you. Verbal sorcery assumes 
such a mystic connection between words and objects; if the words 
are properly cast together the objects must obey.'? The common 
law recognized verbal sorcery, of course, and borrowed some of its 
logic. We have all been taught that “to A and his heirs” gives A a 
fee simple and at common law no other words will do the trick. The 
famous rule in Shelley’s Case works the same way. 

Proof by compurgation uses the same logic in reverse. The 
defendant and his compurgators have solemnly stated upon oath 
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that certain acts and events involving certain persons and objects 
did not occur. Words have a mystic connection with persons and 
objects. Therefore, if those acts and events had actually occurred 
it would have been impossible to fit the false words together; the 
tongue would slip and the oath would “burst.” 

The performance of this proof, whether successful or not, 
served to deflect and dissipate the aggressive impulses of the liti- 
gants and their friends. When they all assemble on the day named, 
to see the defendant make his law, their attention and interest is 
shifted from the hated opponent and the facts in dispute to the 
solemn procedure of the oath. Each side watches intently to see 
who will win. What began as a bitter session of harsh accusa- 
tions comes now to seem a little more like a sporting event. It is 
easy for the mind of man to take on two different attitudes at the 
same time. While each litigant still believes his cause is just he 
cannot help becoming curious to see who will win. When the pro- 
ceeding ends and the oath has “burst” or been sworn successfully, 
some of the friends of the losing party will feel that justice has 
probably been done as far as that is possible. Even the losing party 
himself will be aware that he has had “a run for his money,” his day 
in court. He may still be very angry but he will sense that the 
community is not sympathetic. He is not entirely without remedy. 
He can go to the king’s court and complain of a denial of justice in 
the shire-moot. But this will be a costly and tedious procedure. 

After thinking it over he will probably decide to give it up. 
However bitter his defeat the losing litigant has one great consola- 
tion; he has succeeded in dramatizing his quarrel. He has lifted it 
out of the run of everyday unpleasant experiences and raised it 
to the level of a solemn and tragic drama in which he himself 
played a leading role. He has fought it through to the limit of his 
resources and he can do no more.'® 

Wager of law had a long history; it was by far the most tena- 
cious of the ancient modes of proof. In the late twelfth century it 
developed another logical basis of a more modern type; the oath- 
helpers came to be regarded as “character witnesses.” As every 
student knows, wager of law became the normal proof for the 
forms of action, debt and detinue, in the King’s courts. We see many 
instances of its use in the fourteenth century. Professional swear- 
ers appeared who could do a correct oath for a money payment. 
Variations were devised by which the court had a hand in choosing 
the compurgators. Its availability in the royal courts was gradually 
limited by the judges. Plaintiffs’ lawyers all but abandoned the use 
of debt and detinue in the sixteenth century. As a procedure in 





18 For a psychological account of the litigant’s attitude toward a lawsuit 
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actual use compurgation survived longest in the ecclesiastical courts. 

“But surely,” says the modern student, “cases must have oc- 
curred where litigants offered to prove their claims or defences by 
the testimony of witnesses to the facts.” Why, of course; witnesses 
were most important in the law, especially when one was buying 
cattle. In some circumstances the plaintiff could not bring a suit 
without them. And there is good evidence, though mostly from the 
following century, of a form of proof by witnesses. There are some 
scanty rules as to when it may be awarded. The witnesses step up 
and make sworn statements. “There was no testing by cross-ex- 
amination; the operative thing was the oath itself, and not the pro- 
bative quality of what was said, or its persuasion on a judge’s 
mind.’!9 The suit is won by the side who produces the most 
witnesses, provided they all tell the same tale. In short, the proof 
is made according to a mechanical formula; the oath alone is op- 
erative; the judges take no responsibility for determining which 
side has the most persuasive testimony. 

Now these thirteenth century cases are cases decided not by 
doomsmen but by commissions of royal judges, men of great 
prestige and power. Why do they hesitate to question the witnesses 
and evaluate the testimony? To substitute proof by the judge’s 
good sense for proof by counting heads would be a very slight 
change in a well-established procedure. But this short step is not 
taken by either doomsmen or royal judges. The community does 
not want the judges to exercise this power. Deep in the subcon- 
scious mind of every seorl and thegn lies the quaint, distorted, but 
glowing picture of that childhood court of long ago where Father 
was judge wielding unlimited power. It rises to consciousness not 
as a “scene remembered,” but simply as a feeling, a conviction, a 
prejudice; this procedure is not “justice.” The judges themselves 
share this feeling. In the Thirteenth Century thoughtful men are 
dissatisfied with the older proofs and innovations are being tried, 
but proof by will of the judge is not believed to be the answer. 

Our earliest notions of justice are nurtured in the parental 
court where differences between father and son, brother and sister, 
are tried. The judge of later adult life cannot escape the uncon- 
scious associations with the father, good and bad. The learned 
legal writing of our own day is full of talk about the need for re- 
straining rules, the evils of “arbitrary” power in the judge. Down 
through the ages men have been willing to entrust great powers 
to kings and dictators, to a general of an army, a captain of a ship, 
a man of property, — but never to the judge. 

Of course, in actual practice, judges do decide cases. In the 
shire-moot, as we have seen, an intelligent and very human dis- 
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cretion is exercised by the elder doomsmen in awarding the 
medial judgment. But this very real power of the doomsmen is 
carefully concealed by several protective devices. These devices 
operate to protect the judge against the “bad father” attitude, jeal- 
ous of his powers, and also against pressure from the litigants or 
reprisals from the losing side. The first of these devices is the 
theory that the medial judgment has been rendered by the entire 
body of freemen representatives; there is great safety in numbers. 
The second is the theory that the judgment has been pronounced in 
accordance with certain fixed rules. Some rules, no doubt, there 
are but they cannot cover all cases. The third and most important 
device is the proof itself (oath, ordeal, etc.) which brings the litiga- 
tion to a climax, distracting all hostile feelings from the judges to 
the final test. Thus we find an extraordinary array of shock-ab- 
sorbers concealing and protecting the doomsmen who steer the 
litigation toward a decision. 


Very different from the proof by oaths are the painful ordeals 
of hot iron and boiling water. The hot iron was more commonly 
used in England. The administration of the test rested entirely in 
the hands of the Church as represented by the parish priest. Full 
instructions were contained in the service books of the time. The 
accused prepared for the ordeal by fasting three days. On the 
day appointed the priest said Mass, the accused was urged to con- 
fess, if guilty, and received the holy communion. Psalms and 
litanies were sung. The iron was blessed and adjured to show 
truly whether the accused was innocent. At the proper moment 
indicated by the priest the accused took the iron, which was sup- 
posed to be glowing hot, in his hand and carried it a distance of 
nine feet. His hand was then bandaged and sealed by the judges. 
After three days the bandage was removed. If festering blood was 
found in the track of the iron he was adjudged guilty; if the wound 
appeared clean he had proved his innocence. 

In England the hot iron seems to have been reserved for charges 
of more serious crimes. There was a rule that persons who failed at 
the proof by oath or who had been often accused or whose reputa- 
tion was bad should be sent to the hot iron. There is a certain mys- 
tery about this ordeal; records of the time indicate that the accused 
frequently succeeded in clearing himself. It seems highly probable 
that the officiating priest sometimes made the final human de- 
cision on the question of guilt. If he believed the accused was in- 
nocent or deserving of pardon he tempered justice with mercy by 
seeing to it that the iron could not inflict too severe a burn. The 
administration of ordeals was a source of considerable profit to the 
local churches. A too severe administration of the test with one- 
sided results might have driven it out of use. Lea, who collected 
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a great deal of data about ancient modes of trial, went so far as 
to conclude that “it was a recognized doctrine of the church that 
confession, contrition and absolution so thoroughly washed away a 
sin that a culprit thus prepared could safely tempt the justice of 
God.”?° 

A successful political institution must dramatize several im- 
portant human ideas and contrive to reconcile their contradictions.”! 
The hot iron proof admirably met the requirements. In the first 
place, it was regarded, quite simply, as the judgment of God. 
Its usual name was judicium Dei. Humanity needs a “good father” 
to decide its great issues of guilt and settle its deadly quarrels. Since 
the “bad father” feeling engenders hostility to a human judge what 
could be more natural than to submit the problem to the Father 
in Heaven? 

In the second place, the painful test faithfully responded to the 
crowd’s feeling of ambivalence toward the accused. Since he was 
charged with a serious offence under suspicious circumstances they 
hate him as a felon and wish to see him suffer. But because they 
also sympathized with him they wished to give him one last oppor- 
tunity to escape. Thus the hot iron enabled the crowd to satisfy both 
impulses at once. In a crowd men’s minds are more easily swayed 
by their leaders and the cruel savage side of their natures quick- 
ly comes to the fore. We all catch glimpses of this at certain mo- 
ments during boxing matches and football games. Newspaper ac- 
counts of riots and strike violence prove it again and again. At 
the hot iron ordeal the crowd’s mood was cruel and morbid, some- 
thing like that of people who hang around prisons during an execu- 
tion. Needless to say, the bitterness of the party injured or his kin- 
folk found an outlet of great satisfaction. And there were no sud- 
den stabs of guilt or fear to interrupt this pleasant orgy of sadism. 
For this was a necessary and proper proceeding: legal and ecclesi- 
astical too. They were just innocent bystanders holding up their 
children to get a better view. Of course there is nothing quite like 
it today; just newspaper columns about the electric chair with 
pictures of the body. 

Did these unpleasant sights of wrongdoers in distress deter 
like rogues and diminish crime? It was the opinion of Maitland, 
who studied the early records for many years, that “crimes of vio- 
lence were common and that criminal law was exceedingly ineffi- 
cient.”?? However, the ordeal dramatized in a most satisfying fa- 
shion the ideal of law enforcement and surely gave many people a 
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comforting feeling that felons were being brought to justice regu- 
larly. And many people doubtless assumed (as many do today) that 
the cruel ordeals and savage punishments (death or loss of the hand, 
foot or eyes) deterred potential offenders by proving that “crime 
does not pay.” All this brought a sense of peace and security to 
many minds whatever the actual facts might be. Indeed the very 
prevalence of so much crime and violence only served to increase 
the community’s need for the comforting illusion that the law was 
being vigorously enforced. 

The ordeal of cold water was likewise carried out under the 
auspices of the Church. After fasting, prayer, Mass, etc., the accused 
was bound with his hands beneath his knees and lowered gently 
at the end of a rope into the blessed water. If his body sank below 
the surface he was adjudged innocent. Lea suggests that “a skillful 
management of the rope might easily produce the appearance of 
floating when a conviction was desired by the priestly operators.”*° 
It leaned heavily upon Christianity for its support by reason of its 
similarity to baptism. Its psychological effects upon the community 
and the complaining party were analogous to those of the hot iron 
but much less extreme. Where the hot iron was cruel, the cold 
water was humiliating; where the hot iron was dangerous, the cold 
water was merely unpleasant. 

What shall we say of the famous Norman institution, trial by 
battle? If we look back at it from the rationalistic point of view of 
a modern law school classroom it seems primitive and bizarre. But 
if we remind ourselves that the success of a procedural institution 
depends very much upon its ability to handle man’s aggressive im- 
pulses and dramatize his cherished ideals with appropriate serious- 
ness, we can understand its frequent use among the warlike Nor- 
mans. As some writers have remarked, it was a blood-feud in 
miniature so insulated that it could not harm the community. It 
did not operate so much by deflecting and dissipating the litigant’s 
animosity as by confining it to the opponent. But the judicial bat- 
tle was not a mere duel: there was much more to it than this. Each 
party stated his case in solemn and traditional form. An issue was 
reached. The court carefully deliberated and pronounced its con- 
sidered medial judgment: the issue was to be decided by Divine 
Providence as in the ordeals. The vehicle for this test was a solemn 
contest between man and man fought with the traditional weapons 
of an earlier age signifying the dignity of the occasion. 

Women and children and the physically unfit could not fight 
in person so they were permitted to be represented by an able- 
bodied friend. Other persons clamored for the same privilege un- 
til everyone was allowed to retain a champion except where 
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charged with a serious offense. Professionalism reared its head. 
The litigant was identified with his professional champion in much 
the same way that a modern college is identified with its football 
team. For those who objected to changes a comforting fiction was 
devised by the legal mind: the champion swore that his father was 
a witness to the true facts in issue and that his father on his death- 
bed made the champion promise to defend the right. 

Dean Pound and others have written of the “sporting theory 
of justice”** which influenced the legal procedure of American 
states during the pioneer days of the last century. There were 
very few forms of public entertainment. Of these the lawsuit was 
one of the most important. Farmers and townfolk would gather at 
the courthouse to hear the attorneys do battle with ingenious quid- 
dities, grandiloquent phrases and passionate melodrama. It was the 
same love of a good fight that endeared trial by battle to the Anglo- 
Normans. Of course trial by battle is too simple a device to satisfy 
us today; we are much too sophisticated. Imagine millions of dol- 
lars hanging on the outcome of a fight between professional slug- 
gers! But there is one aspect of the old battle which modern law 
has copied and that is the use of champions. The analogy has been 
frequently pointed out: they used gladiators; we use attorneys. 
This is a very effective way of absorbing the litigants’ animosity 
toward each other. As in the oath test, attention is shifted from 
the quarrel to the proof, from the opponent to the opponent’s cham- 
pion. It has been shrewdly observed that in modern litigation each 
party ends up hating his opponent’s lawyer more than his opponent. 
And if we look at the matter through the eyes of the modern lay 
client exclusively the modern suit resembles even more the ancient 
battle. For the layman cannot understand all the details of a mod- 
ern lawsuit: the arguments based on precedents, the fine points of 
procedural cut and thrust, the choice of various potential “issues.” 
He only knows that his lawyer is in there doing battle for him, and 
like the medieval client he is uncertain of the outcome. The only 
important difference, as the layman sees it, is that the medieval 
slug-fest would seem incredibly crude and vulgar to him. He does 
not really understand modern legal techniques; he cannot penetrate 
the screen of words that conceals the human judgments; but he 
takes it on faith to be profound and learned so he sits back and 
listens respectfully. 

This completes our psychological account of the most impor- 
tant modes of proof used in England in the twelfth century. In 
stressing their effectiveness for various purposes we must, of course, 
disclaim any suggestion that wise persons invented them or advo- 
cated their use with these psychological effects in mind. Their 
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origins are lost in the mists of “non-historical-evidence.” The kings, 
priests, nobles, and doomsmen who supported and employed them 
had little, if any, psychological insight into their functions in the 
community. But over a period of time people responded quite un- 
consciously to their dramatic appeal, their gratification of cruel im- 
pulses, and the logic of their magic. These qualities enabled them 
to survive. Lea describes a number of ordeals and tests (such as 
the ordeal of the lot) which made their appearance on the stage of 
history but failed to gain any wide acceptance. They failed because 
they lacked the qualities we have discussed. 

“One point still troubles me,” says the modern student. “Sure- 
ly there must have been some shrewd persons who raised skeptical 
doubts about these ancient proofs as infallible guides to the truth.” 
Of course there were. From the Ninth Century onward we read 
criticisms and protests.25 William Rufus jeered at the hot iron. 
But the ancient proofs continued in use all over Europe until well 
into the Thirteenth Century and in some places much longer. From 
the Ninth Century onward the stream of criticism gathered strength 
until civilian lawyers, bishops, popes, kings, and emperors were 
united against them. The human mind is frequently ambivalent; 
nothing is more common than to find people criticizing a cherished 
institution which they constantly rely upon. Indeed one might just 
as well ask: “Are people today skeptical about trial by jury?” Of 
course they are; and many books have been written on the subject 
including satirical plays and novels, but trial by jury goes march- 
ing on. For several centuries the old proofs were in much the same 
situation. Critics blasted them; apologists defended them (e.g., by 
explaining that innocent men sometimes failed at the ordeal as a 
punishment for their sins). The old proofs continued in use. 

“But,” says the student, “were not the old proofs eventually 
replaced by a system of gathering evidence for rational evalua- 
tion?” No indeed. In England they were slowly displaced by a 
“jury of neighbours” who were expected to know the facts of the 
case from their own experience or from the reports of others.’® 
There was no procedure for gathering evidence or taking testi- 
mony in court. It was hoped that the “jury of neighbours” had 
picked up some information before they came to court. But even 
if they had failed to do this they had to decide the case as best they 
could. On the Continent the old proofs lost ground to the Romano- 
canonical inquisitory procedure. This did involve gathering evi- 
dence; testimony was taken privately by the judge and written 
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down. This evidence was then read aloud at a public session. But 
the judge did not assume the responsibility for evaluating the evi- 
dence; a mechanical system?” was followed which evaluated wit- 
nesses according to age, sex and social rank and produced whole 
proofs, half proofs, quarter proofs, etc. The supposed force of the 
written proof rested upon the fallacy of mystical connection ex- 
plained above; the judges merely declared whether or not a proof 
had been made according to the “ancient” rules. It would be a 
long time yet before a judge anywhere would dare to use his com- 
mon sense and reason in evaluating evidence. 


“Well then,” says the student (having learned his lesson only 
too well) “if the old dramatic magical proofs were so deeply root- 
ed in human needs and desires, how do you explain the fact that 
the ‘jury of neighbours’ dislodged them and took their place in 
popular esteem?” That is rather a long story. When trial by “jury 
of neighbours” first appeared it was a royal privilege available only 
in the king’s courts. There were, of course, many other courts of 
great importance where it is unknown. And in the royal court it 
was merely one of several modes of proof; oath, battle and ordeals 
were used there also. In the competition of proof against proof sev- 
eral factors contributed to the jury’s success. First, trial by bat- 
tle was a Norman proof, never very popular with the Anglo-Saxons 
and quite expensive. Secondly, in 1215 the Lateran Council de- 
nounced the ordeals and withdrew the support of the church. The 
church’s power was very great in England at this time and the or- 
deals never recovered from the blow. The king’s judges had to find 
a substitute. Thirdly, the type of case assigned to the jury in its 
early days always involved the question of recent possession of land 
—a matter of fact about which the jury and the rest of the com- 
munity would not be likely to disagree. 

But the best reason for the jury’s success lay in the fact that it 
was able to draw to itself all the dramatic elements and magical logic 
of the ancient proofs’so that people could think of it as functioning 
just as they had functioned. Almost everything was preserved ex- 
cept the cruelty and violence of the hot iron. 

First, it introduced into the royal courts’ procedure a new type 
of battle. With the older proofs the pleadings were simple and 
declamatory: there was no point in telling the court about an in- 
volved set of facts when the issue of greater right was going to 
be settled by battle. But when the proof is by jury we find plain- 
tiffs stating their claims in great detail to bring the facts to the 
jury’s attention. We find defendants alleging specific facts which 
they hope will upset the plaintiff, because the jury will know they 
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are true.?8 We find the royal judges who preside at these pleading 
sessions laying down rules of law and disallowing certain defences. 
In short, the pleadings must be framed to win the jury’s verdict and 
the royal judge’s approval. Though orally announced they are now 
recorded in writing. Pleading became a difficult art and the legal 
profession was born. The skilled pleader became the client’s cham- 
pion in the new style of trial by battle. 

The jury duplicated the oath-helpers very closely. The older 
logic of word-magic could be applied to a verdict under oath as well 
as to a series of oaths. Oath-helpers are thought of as “character 
witnesses”; juries can be that, too, for they are “of the vicinage.” 
What then of the judgment of God? Why, the jury simply took that 
over also. Divine Providence could speak as well through the ver- 
dict of twelve as through a burnt hand. That is why their verdict 
had to be unanimous and there was virtually no appeal from their 
decision. While they deliberated they took no food or drink. Fi- 
nally let us notice that they do the work of the older proofs in an 
even more important respect. The royal judge with his strong 
king behind him makes a rather impressive father figure. But 
his position becomes much more secure when he has the jury be- 
low him as a “shock absorber.” 





28 See PoLtock AND MAITLAND, History or EncG.isH Law, 616 ff. (2nd. ed. 
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The Importance of Modern Psychiatry 
to the Lawyer 


RanyYARD West, PhD., M.D.* 


For the contribution of psychology, psychoanalysis, and psy- 
chiatry to be available to the lawyer in a form which he can 
easily use, two conditions appear to be necessary. The first is 
that the terminology used should be clear. This means not only 
that special terms are translated but that the implications of those 
terms and their relative importance be made clear also. The 
second requisite is that the professions should understand a little 
better than they do at present the different background of values 
which they hold. 

The fixed values of the lawyer and the physician are most 
firmly established, since the two professions with their different 
aims have thought separately and differently for so long a time. 
The doctor is primarily concerned with effecting a change. His 
diagnosis is preliminary to treatment, and in the case of the good 
physician diagnosis always gives place in importance. Thus the 
doctor attempts to establish the facts, but as he does so the ques- 
tion at the back of his mind is “Whatever the detailed facts, what 
are we going to do about this case?” Action has to be definite; it 
often has to be quick. The facts necessary to fully efficient ac- 
tion may or may not be known. The doctor picks out salient facts 
and hurries on to do the best he can. The lawyer, on the other 
hand, is trained to seize facts, cast them into established formulae, 
build cases of merit upon them, and judge such cases with con- 
siderable attention to verbal niceties. The presumptions of au- 
thority and the judicial process concentrate attention upon formu- 
lations and nuances, re-examination and reconsideration. There is 
every incentive to delay action until the meaning of words has 
been adequately considered. A lawyer asked to consider a medical 
problem would tend to concentrate on diagnosis and linger there, 
while the physician who directs his attention to politics will nearly 
always be a missionary anxious to get something done. 

It should be appreciated by the lawyer that, though medicine 
is becoming grounded more and more upon exact science, it is not 
itself an exact science, but rather a mixture of science and art. 
This applies not least to the branches of medicine with which the 
lawyer is brought most into contact today. Now the lawyer in his 
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search for facts has been greatly impressed with the scientific meth- 
od and with the exactness of the physical sciences. When, there- 
fore, he learns from the psychiatrist that man is not a rational be- 
ing, or that appreciation of facts can be greatly distorted by emo- 
tion, or other such discoveries and impressions of the Freudian 
era, he naturally wishes to know the full facts about these proc- 
esses of distortion in the human mind. The psychiatrist is unable 
to tell him the full facts. We can tell him a great deal, but every 
one of our confident statements about emotion, reason, and will 
tails off into uncertainty and inexactitude in matters of degree, com- 
pleteness, or category. We have to do the best we can and the 
lawyer must bear with us where he finds us unscientific, vague, 
and inconsistent. There are certain qualitative processes which we 
have felt forced to introduce to his notice, and it is incumbent up- 
on us to do all in our power to make our contributions clear and 
to state the limits of our knowledge and the uncertainties of our 
doctrines. 

Fifty years after the introduction of Freudian psychology it is 
desirable to review the contribution of Freud, trying to separate 
as far as possible fact from theory, and indicating the generally 
current attitude of psychiatrists to both facts and theories. Here 
we may cite four postulates of Freud and comment briefly upon 
them. 


1. The postulate of the unconscious mind. It is accepted 
nowadays that the mind operates to a considerable de- 
gree at an unconscious level, that facts can be appre- 
hended unconsciously and that unconscious mental 
processes influence behavior to a considerable degree. 

2. The postulate of emotional tension and repression. It 
is accepted today that there are links between emotion 
and the intellect which can result in considerable intel- 
lectual distortion, the result often of early emotional 
experiences which have been misapprehended. 

3. Freudian “patterns of development” are, broadly speak- 
ing, accepted; though it is felt in many quarters that 
undue emphasis was given by Freud to many of the 
processes which he describes where these are applied to 
the development of normal people. 

4. An important implication of Freudian psychoanalysis 
for the lawyer appears to the writer to be the remark- 
able degree to which judgment can be distorted by pas- 
sion and the almost complete inability of the human 
mind to judge objectively where passion is involved. 

A few words more maybe said in development. “Facts” about 
the unconscious mind are of this order. The “remembering” that 
occurs in the so-called “free association” of psychoanalysis reveals 
that impressions of the outside world have previously entered some 
retentive portion of the mind with only a brief and evanescent im- 
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pression being made on the recollective portion of the mind. The 
facts of a case may be that Mr. A noticed the policeman and crossed 
the road in consequence, or that Mrs. B noticed a resemblance be- 
tween Jack’s walk and her father’s and married Jack in conse- 
quence, but that both Mr. A and Mrs. B not only “forgot” the 
decisive incoming sense impression [Policeman, Daddy’s limp], but 
that they “forgot” it in good faith, very honestly and very thorough- 
ly. 

Now such a description of the facts cannot be expected fully 
to satisfy a legal mind. It does not satisfy the inquiring neuropsy- 
chiatrist, and that for a number of reasons. First he would like 
to quantitate the processes and he cannot. Secondly, he can only 
visualize them by a series of hypotheses and metaphors. Freud 
himself postulated a layer of “conscious” mind, a sort of orange 
skin, through which the incoming and outgoing impulses pass on 
their way from external reality to an unconscious region, the fruit 
within. This is sheer metaphor and almost certainly very far from 
the actual facts of neurophysiology. Quite as good a metaphor 
would be that of a smugglers’ coast on a dark night. The sense 
impressions are cargo to be landed; the shore is the retentive and 
utilizing mind. The authoritative government of the territory is 
represented by coast guard cutter and search-light—the “conscious” 
attentive mind. Some cargoes are conventionally landed in day- 
light with governmental awareness, consent, and no conflict. The 
rum-running is of the night: some shoreward influences desire 
these cargoes landed without the cognizance of authority. Then 
the “conscious” mind swings its search-light of attention round the 
horizon, focusing and arresting, or eluded and cheated as the case 
may be, doing its work with variable efficiency. The fact we face 
is that a man or woman has acted upon an impression which they 
never consciously focused for long enough for it to become part 
of their authoritative responsible lives. Where lies the “will” in 
such a picture? Within consciousness or within unconsciousness, or 
divided between the two? For further enlightenment both lawyer 
and physician must await the future of medical research. And per- 
haps of philosophy too! Such problems are not easily handled by 
either of our professions. 


Client, witness, advocate, judge, all are patients to the doctor. 
All of them suffer from defective memory about the past (especially 
in any field of passion), a defective rational intellect today (espe- 
cially in the same field), and a defective will — all by their being 
human. The lawyer may wisely re-examine the case with the doc- 
tor’s question in mind: “How ill is this man? How far does he de- 
part from normal? What can I reasonably expect from him? What 
allowances have I got to make in justice to him?” The doctor is 
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at least fortunate in that he seldom has to weigh up the claims of 
two parties, one of which may be society, offset against the in- 
dividual. 

Differing in many things, our professions join in their de- 
pendence upon prestige for their efficiency in action. The public 
must think well of the doctor; and it must think well of the law. 
And we must be able to think well of ourselves. There is no doubt 
that a healthy society needs to trust its legal machinery. Such psy- 
chiatric disclosures as that the judge represents “Father” empha- 
sizes rather than otherwise that human need. It is a wise society 
that does everything possible to maintain and enhance the con- 
fidence of a progressively educated community in the integrity of 
its legal system. We are told that the infant accepts justice as the 
next best thing to what it really wants; and for that next best thing 
to fail is disastrous. Today we are surely intelligent enough to 
honor the judge the while we demand increasingly high standards 
from him. Equally, no “debunking” of law or lawyers, no precarious 
“psychoanalysis” with a flourishing of Freudian terminology need 
disturb the well-grounded law or the wise lawyer. The core of 
the very process that shows us all as irrational human beings, we 
doctors who dodge the scientific issue in pursuit of the possible 
as well as we lawyers who yearn for rules and guidance firmer than 
either history or science can give us, has shown us a function for 
law to fulfill so firm and clear as to give the legal profession the 
thrill of all modern thrills. Aut lex aut nullus! The human mind 
has been shown to be so full of prejudice which is insoluble by 
direct negotiation between parties that third party judgment, by an 
honest process and by any reasonable ethic, is seen to be a funda- 
mental condition of civilized life on this globe. Science delivers the 
raw material of a good life and of chaos impartially. Medicine can 
perform wonders of rescue in the setting, whether of war or peace, 
that is given to it. Only the law and the lawyers can give us ma- 
chinery that will maintain our lives in order and peace. 

In the international sphere, only the law makers can seize the 
parallelism of municipal and international law and create the ma- 
chinery of government and law that will keep nations from those 
direct negotiations that at present lead to strife. The future of 
mankind lies in the application of the true fact-finding, prejudice- 
resolving function of law to the World Community. This is the les- 
son of all lessons of the psychology of unconscious motivation. And 
lawyers who appreciate this fact will not be the least among the 
pressure groups that operate upon our law-makers. 








The Structure And Function of the 
Psychopathic Clinic, Recorder’s Court, 
Detroit, Michigan 
ALan Canty* 


History 

The enabling legislation authorizing the establishment of the 
Psychopathic Clinic of the Recorder’s Court, City of Detroit, was 
enacted by the Michigan State Legislature in 1919. The clinic 
started functioning in 1920 and became at that time the first psychi- 
atric clinic ever to operate as an official department of a Criminal 
Court in the United States. The Recorder’s Court is the Municipal 
Court in Detroit, but it differs from most Municipal Courts in that 
it has jurisdiction over all criminal offenses, felonies and misde- 
meanors alike, providing these offenses have been committed with- 
in the corporate limits of the City of Detroit. The Court has juris- 
diction over adult offenders only, handling individuals seventeen 
years of age and older. The Criminal Division of the Court is 
staffed by ten judges elected to six-year terms and the affairs of 
the Traffic and Ordinance Division of the Court are administered 
by two additional judges elected to similar terms. The Psycho- 
pathic Clinic has occasion, therefore, to study individuals convicted 
of offenses ranging from murder through all the various felony 
and misdemeanor charges right on down to parking tickets. 


STAFF 

On the clinic staff there are three full-time psychiatrists and 
a fourth physician who does our physical examinations. There are 
five senior clinical psychologists and applicants must present the 
Ph.D. degree in jsychology to become candidates for these posi- 
tions. The five junior clinical psychologists must have master’s 
degrees in psychology. In addition there are ten medical steno- 
graphers and an Executive Director. In addition to these 25 mem- 
bers of the clinic staff, three police officers are assigned to trans- 
port prisoners back and forth from the County Jail which is lo- 
cated in an adjacent building. 


Source or REFERRALS 
The subjects to be examined in the clinic are referred by the 
judges of the court subsequent to conviction and prior to sentence. 
Exceptions to this routine procedure occur in instances where coun- 
sel for the defense or the prosecution raises the issue of the de- 
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fendant’s mental competence. On these occasions a Sanity Com- 
mission consisting of three psychiatrists, one of whom is chosen 
from the clinic staff, are appointed to determine whether or not 
the defendant is sane and able to stand trial. In such a situation, 
the defendant is given the routine clinical examination which will 
be later described. A written report is submitted by the three com- 
missioners who then appear in court and give testimony based on 
their findings. 

It is, of course, not possible for the clinic staff to examine 
every convicted criminal passing through the Recorder’s Court. In 
effect, those who are referred for examination have been selected 
by the trial judge who is asking for advice on the disposition of the 
matter prior to sentence. Virtually all people convicted of the 
crime of homicide, as well as all sex offenders, are routinely re- 
ferred to the clinic. The seventeen year old with no previous 
record may be referred because the court is wondering whether 
or not he can be rehabilitated. Conversely, the chronic offender 
who has an extensive police record may be sent to the clinic be- 
cause the court may suspect the presence of serious intellectual, 
mental, or emotional maladjustment associated with his recidivism. 
Sex offenders are referred largely in the hope that the court may 
be advised as to the outlook for the future. We attempt in these 
situations to give advice as to whether or not the offender’s sexual 
maladjustment is of the type and magnitude which leads one to 
expect future offenses of a similar nature. 

Of course, our report to the court is merely an advisory ser- 
vice. The judge may follow or disregard our recommendation as he 
chooses. However, the fact that he has in effect singled out this 
defendant and ordered that his case be given special study sug- 
gests that the judge is likely to be receptive to the clinic reeommen- 
dation. : 

Giving service to ten judges in the Criminal Division of the 
Court, the larger part of our staff is occupied with the examina- 
tion of criminal offenders. The examination of traffic and ordinance 
violators is conducted in a separate building where the Traffic 
Court is located, and this part of our operation will be discussed 
later. 

Apart from referrals from the judges of the Criminal Court, 
we are occasionally called upon by the Women’s Division of the 
Detroit Police Department to examine suspects held in custody 
but not as yet charged with any crime. Our assistance is some- 
times requested during the investigation of a sex offense when 
the complaining witness happens to be a three, four, or five year 
old child. The Women’s Police Division realize that this very young 
child will not make a satisfactory witness and yet they may have 
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reason to be concerned lest the suspect prove to be an individual 
who is dangerously maladjusted. In situations of this kind, if the 
suspect is willing voluntarily to submit to an examination in our 
clinic, the examination is carried out providing the suspect gives 
his consent in writing. The Wayne County Prosecutor’s Office 
makes similar requests in some instances before a warrant is 
issued. Again, this can only be done with the full and written con- 
sent of the suspect. 

Cases are occasionally referred by the judges of the Wayne 
County Circuit Court and examinations are sometimes requested 
by other social agencies in the community. Referrals from these 
outside agencies are done on a courtesy basis and no fees are 
charged. Our cooperation is freely offered whenever these outside 
referrals do not interfere with our service to the judges of the 
Criminal Court. 


PROCEDURE 


The complete clinical examination takes from three to six 
hours, with four to five hours being spent in the study of the aver- 
age case. Each person referred to the clinic is given an intelligence 
test. We have available all of the standard psychological tests used 
for the purpose of measuring intelligence and a determination is 
made by the examining psychologist as to which test shall be given 
in an individual case. An attempt is made to fit the intelligence 
test to the individual’s educational background and station in life. 
The psychologists are also trained in the use of so-called projective 
tests which are designed to reveal personality deviations and emo- 
tional maladjustment. Physical examinations are-done in every 
case and blood tests are included to rule out the possibility of 
venereal disease. 

A detailed psychiatric history is then taken by the psycholo- 
gist. This is a time-consuming procedure, since the individual’s 
entire life is studied. We obtain from him, or other informants, 
data with reference to his birth and development during early in- 
fancy. A careful health history covers illnesses, injuries and hos- 
pitalization, both during his childhood and as an adult. A study is 
made of the early family relationships with particular reference to 
the conditions in the home, both economic and emotional. We at- 
tempt to determine with some degree of understanding the sub- 
ject’s adjustment to his parents, his brothers and sisters, and to 
any others who may have been in the home. His school record is 
studied in some detail. We are not primarily concerned with his 
academic achievement per se, but are interested in how well he 
adjusted to his teachers and fellow students. Was he a problem 
child in school? Was it necessary that he be given special atten- 
tion by the school supervisors? 
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After he left school, his occupational activities are listed in 
detail. Every job this individual had is discussed and the reasons 
why he left one position for another are brought out. How did he 
get along with his employer? What was his relationship to his fel- 
low employees? Have there been frequent job changes and if so, 
why? This particular part of the interview is often productive of 
significant information. We sometimes find that our subject has 
left positions for superficial reasons or because he was unable to 
accept discipline. Perhaps he expected special consideration or, 
on the other hand, he may have had the feeling he was being un- 
fairly treated. 

Our patient’s marital history is then discussed and here, again, 
our interest is in his ability to adjust to the responsibilities of 
marriage. Some of our subjects have been involved in several 
marital ventures — some legal, others extra-legal. We encourage 
these people to point out to us why each marital relationship was 
not successful. Routinely the marital partner is saddled with the 
blame for the marriage failure. A sympathetic attitude on the part 
of the interviewer at this point brings forth additional informa- 
tion and our patient, who may be maligning his marital partners 
one after another, does not realize that the examiner is gaining 
more insight with reference to the patient’s attitudes and behavior 
traits. 

His economic condition is discussed and, again, we are not so 
much interested in how much money the patient has in the bank, 
but more particularly how he budgets his funds. Is he heavily in 
debt? Is he living beyond his means, or is he dissipating his earn- 
ings in a frivolous manner? 

Next, we study his habits, including the use of drugs and 
alcohol. Why has he resorted to the use of alcohol? Has his alcohol- 
ism contributed to his social, marital or industrial maladjustment? 

His recreational activities are analyzed in some detail. How 
does he spend his spare time and with whom? What does he read? 
Conversation with reference to his associates and their activities 
often provides significant information concerning his susceptibility 
to unsocial or antisocial pressures. 

Each patient’s previous police record is cleared through the 
FBI and checked in the local record file. Any previous contacts 
with the law are discussed with him and his story as to the circum- 
stances of his previous offenses is related in detail. Finally, we 
discuss with him the present trouble. This subject is usually taken 
up during the latter part of the interview for two reasons. On the 
one hand, the patient sometimes becomes emotionally disturbed 
when discussing the present offense, especially if this has been his 
first court experience. He may very well be overwhelmed by 
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thoughts of the possible effect upon his future, both from the stand- 
point of his employment and the attitude of his own family or 
other citizens in the community. If he becomes severely distressed, 
it is then impossible to continue with the examination. Secondly, 
we sometimes find that if the individual has the opportunity of 
presenting his story of the present trouble at the start of the inter- 
view he then is reluctant to cooperate with the examiner in a 
discussion of his parents, relatives, school record, or other aspects 
of his history. 


This individual has now been given an intelligence test, a 
physical examination, and the detailed historical background has 
been compiled. At this point he is turned over to one of the three 
clinic psychiatrists for psychiatric examination. All of the available 
information is turned over to the psychiatrist. The psychiatrist 
rules out insanity and makes an evaluation of the patient’s over- 
all personality makeup. After the psychiatric examination has been 
completed, either the psychologist or the psychiatrist interviews 
the arresting officer, the complainant, relatives, employers, neigh- 
bors, or any others who have information that might be helpful. 


Up to this point, the investigation has consisted of a fact- 
finding operation. All of the material is then presented at a staff 
meeting attended by the professionally trained members of the 
staff and each case is then analyzed. Present at this meeting are 
at least three people who have participated in the examination, 
the psychologist who conducted the intelligence test and took the 
history, the physician who did the physical examination, and the 
examining psychiatrist. The case is discussed in detail and out of 
this discussion comes a diagnosis, an opinion as to what is wrong 
with this individual, if anything; and, secondly, a recommenda- 
tion. This recommendation may include suggestions as to whether 
or not we feel a jail sentence should be ordered, while in other 
cases probation is recommended. In some instances certain con- 
ditions to be met’ during the probationary period are suggested 
to the court. If medical or psychiatric treatment seems indicated, 
this is included as a part of our recommendation and if the court 
so desires, the clinic cooperates in arranging for such treatment. 
In some cases, of course, it is necessary that the individual be com- 
mitted to a hospital for the mentally ill, to an epileptic or to a 
feebleminded institution. These commitment procedures are carried 
out by the clinic through the Wayne County Probate Court in 
misdemeanor cases. In felony cases this is handled by the appoint- 
ment of a Sanity Commission with whom the clinic cooperates. The 
Commissioners have access to all the information gathered by the 
clinic examiners. Following our staff meeting, a written report is 
submitted to the trial judge. This report gives a brief synopsis of 
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the overall examination findings and concludes by making the ad- 
visory recommendation discussed above. The judge is, of course, 
under no obligation to accept or follow the clinic recommenda- 
tion, but in referring the defendant to the clinic initially, there 
was implied the suggestion that the court would be receptive to 
advice on the matter of disposition. It is not surprising, therefore, 
that the clinic recommendations are followed in a very high per- 
centage of the cases. 


TrarFric CLINIC 


When the Psychopathic Clinic was first established, traffic 
cases were handled by one of the judges of the Recorder’s Court 
who was assigned to this activity. In 1930 the Recorder’s Court 
was reorganized and a separate division known as the Traffic and 
Ordinance Division was established. During the early days of the 
clinic occasional traffic offenders were referred for examination, 
but this only when there was a question as to mental disease. The 
writer became associated with the clinic staff in 1930 and in 1933 
suggested that a separate division of the clinic be established to 
give special study to these problem drivers. In October, 1936, an 
appropriation was granted by the Common Council and this new 
division of the Psychopathic Clinic, popularly known as the Traffic 
Clinic, was opened. The Detroit Traffic Court thus became the 
first organization of its kind to give special psychological and 
psychiatric study to problem drivers. This division of the clinic 
functions in the Detroit Traffic Court, which is located in a build- 
ing geographically separated from the Criminal Court Building. 

One of our three psychiatrists is assigned to full-time duty in 
the Traffic Clinic. In addition to conducting psychiatric examina- 
tions, he also does the physical examinations and writes the re- 
ports. Two of the ten psychologists on the clinic staff are assigned 
to traffic duty and two stenographers are permanently located in 
the traffic division of the clinic. This staff conducts the examina- 
tions of the traffic offenders. When this division first opened in 
1936, there was a staff of three, but the case load has increased 
markedly in recent years and in the very near future additional 
personnel will be required. 

Referrals are made by the two judges of the Traffic and 
Ordinance Division subsequent to the conviction of the individual 
but prior to sentence. The defendant with an extremely extensive 
traffic record may become suspect and referral for examination 
follows. In one instance, an examination was ordered for a com- 
mercial driver who had been ticketed on over two hundred occa- 
sions. His operator’s license had been suspended, he had been fined, 
jailed, placed on probation, but continued to drive without a 
license and was of course arrested. Obvious physical defects, am- 
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putations, blindness or other handicaps as revealed during the de- 
fendant’s presence in the court room may suggest to the trial judge 
that a clinical examination is in order. Diabetics who may have 
been in a coma or suffering from insulin shock are routinely re- 
ferred. Epileptics or other individuals who display mental or em- 
tional deviations, either in the court room or at the time of arrest 
may well be sent to the clinic for evaluation. Again, it is by no 
means possible to examine every defendant who comes through 
the Traffic Court, nor is such procedure at all necessary. There 
are usually very definite reasons for each referral and again the 
referring judge is asking for advice as to the disposition of the 
case. 


The opening of the traffic division of the clinic was given 
national and local coverage in the public press. Very soon there- 
after the Operator’s License Bureau in the City of Detroit con- 
sulted with us as to whether or not it would be possible to examine 
some applicants for driver’s licenses. In the State of Michigan, 
operator’s licenses must be renewed once every three years with 
the Secretary of State’s Office being charged with the responsi- 
bility for issuing the licenses. This responsibility is delegated out 
to local authorities who are appointed as license examiners. In the 
City of Detroit this operation is carried out by one of the bureaus 
of the Detroit Police Department. We were advised that occasional- 
ly these license examiners were concerned about the mental or 
emotional competence of an applicant. Perhaps he was able to 
meet the routine license requirements, passed the test of vision, 
and had adequate knowledge of the traffic regulations, but never- 
theless there were certain behavioral traits or items of information 
contained in his application which warranted further investigation. 
The clinic has accepted these referrals on a courtesy basis, but the 
number of these examinations is limited by our responsibility to 
the court. As time has permitted, however, we have continued to 
accept referrals from the Operator’s License Bureau during recent 
years. 

We also have in Michigan a number of License Appeal Boards. 
It is possible for an individual whose application for a license has 
been rejected, to appeal to this Board for a hearing. The Board is 
made up of one representative from the Secretary of State’s Of- 
fice, a representative from the Michigan State Police, and a repre- 
sentative from the local law enforcement agency. The License Ap- 
peal Board, likewise, has asked us to examine certain problem in- 
dividuals and this, too, has been done on a courtesy basis. 

The Michigan State Police have referred problem drivers from 
faraway parts of the state. These are individuals who, by virtue 
of the repetitive nature of their driving misbehavior, have demon- 
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strated their questionable competence. In Michigan, if an applicant 
has been rejected by the License Bureau and License Appeal 
Board, he may appeal to the Circuit Court and have a jury trial, 
if he so desires, on the issue of whether or not an operator’s license 
should be granted. The judges of the Wayne County Circuit Court, 
in situations of this kind, have asked us to co-operate by provid- 
ing them with a report following a regular clinical examination. 
All of these services are granted on a non-fee basis as a courtesy 
to these various agencies providing, as stated above, that they do 
not interfere with our regular court work. 


The traffic cases are handled in a manner similar to that de- 
scribed above. That is to say, the subject is given a physical ex- 
amination, an intelligence test, and a detailed social history is 
taken. Additional areas are explored in relationship to the man’s 
ownership of an automobile. We inquire as to whether or not he 
has insurance, to what extent he has been involved in traffic dif- 
ficulties in the past, and discuss with him his previous violations. 
Psychiatric examinations are done in every case and interviews 
with interested parties are carried out. 


In addition, each traffic offender referred to the clinic is ex- 
amined on a battery of psychophysical tests. Here we measure 
his reaction time, his ability for judgment of speed and distance 
and his sensitivity to glare. We also check his ability for depth 
perception, that is to say, we determine whether or not he can 
differentiate between the relative positions of other cars at a dis- 
tance from him on the road. We also investigate his color vision 
and his perimetric vision, determining whether or not he can see 
out of the corners of his eyes when looking straight ahead. This is 
a standard battery of tests which attempts to evaluate in a labora- 
tory situation a number of factors which are thought to be related 
to the safe operation of a motor vehicle. 


Again, these cases are discussed by the Traffic Clinic staff 
members, diagnoses and recommendations are made, and a written 
report is submitted to the trial judge or other referring agency. 
In these cases our recommendations are similar in that they may 
include suggestions as to jail sentences, probationary terms, fines, 
physical or psychiatric treatment and commitment to mental hos- 
pitals or other institutions. Additionally, in some cases we recom- 
mend a temporary suspension of the operator’s license for disci- 
plinary reasons or pending the result of the physical or psychiatric 
treatment mentioned above. In other instances, we may even sug- 
gest that the operator’s license be permanently revoked. This rec- 
ommendation, if accepted by the trial judge, is referred to the Sec- 
retary of State’s Office for further attention. 
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Case Loap 
In the criminal division of the clinic, the case load averages 

about 2500 per year. Of this number, approximately 500 are people 
who have been convicted of sex crimes. In the traffic clinic the 
case load has been increasing each year, and the figures for the 
last three calendar years show: 

1950 — 625 cases; 

1951 — 735 cases; 

1952 — 835 cases. 
The case load has markedly increased from year to year as addi- 
tional demands are made by the two traffic judges. Referring 
again to our figures for the past three years, we have learned that 
approximately one per cent of the people seen in the traffic clinic 
are mentally ill to a committable degree. The figure in the Criminal 
Court clinic is closer to four per cent. These individuals require 
immediate hospitalization for their mental illness. We learned also 
that approximately eleven per cent of the traffic clinic subjects 
were either feebleminded or borderline feebleminded. The exact 
figures in this area were: 


1950 Feebleminded 38 
Borderline feebleminded 28 

Total 66 

1951 Feebleminded . 48 
Borderline feebleminded 33 

Total 81 

1952 Feebleminded = ea 
Borderline feebleminded . 46 

Total 101 


There is no particular reason for repeated reference to figures 
for the last three years. These figures are typical and will serve 
for illustrative purposes. 

It is interesting to note, in connection with the Operator’s 
License Bureau referrals, the large number of individuals who 
were formerly insane and committed to mental hospitals. Subse- 
quent to their release they became applicants for operator’s li- 
censes, and on the basis of their history of former insanity were 
referred to the clinic. The number of these cases examined during 
the past three years was as follows: 


1950 — 88 cases; 
1951 — 82 cases; 
1952 — 48 cases. 


The notable decrease in 1952 was directly traceable to the fact that 
License Bureau referrals were drastically curtailed because of in- 
creased demand upon our services by the two judges of the Traffic 
Court. 














1953] FUNCTION OF PSYCOPATHIC CLINIC 151 


OBSERVATIONS 


In the nearly seventeen years since the Traffic Clinic started 
operations, we have examined nearly 10,000 problem drivers. These 
individuals, as stated above, were studied for approximately five 
hours each. During this time we have found approximately one 
hundred committably insane individuals who were driving cars on 
the streets of Detroit. We have examined approximately 850 feeble- 
minded, or borderline feebleminded drivers, and have seen about 
1000 former inmates of hospitals for the insane. Some of these, 
while recovered from gross symptoms of insanity, were still not 
emotionally well enough stabilized to be operating cars. It occurs 
to the writer that liaison might well be established with mental 
hospitals throughout the country so that they could be alerted to 
this preblem. It is perfectly true that, due to the shortage of hos- 
pital beds, there is sometimes a necessity for releasing people when 
their gross symptoms of illness have been alleviated. Nevertheless, 
I am sure that many hospital superintendents would demur if they 
were asked to certify that each parolee should be issued a driver’s 
license. 


After the feebleminded, the borderline feebleminded, the psy- 
chotic, the physically disqualified, and the psychophysically mal- 
adjusted individuals are eliminated, there are still large numbers 
of problem drivers whose misbehavior cannot be explained on the 
basis of the above findings. There is, for instance, the psycho- 
neurotic and the emotionally unstable individual; the impulsive, 
irresponsible person; the day dreamer who is preoccupied by 
thoughts of financial distress, thoughts of marital discord, by busi- 
ness or sex problems when he is operating his car. We also find 
the alcoholic who is drinking to escape from an unpleasant reality 
because he cannot face his obligations, as well as the egocentric 
individual who is selfish and has no regard for the personal liber- 
ties or property rights of others. This is the “world owes me a 
living” type. He weaves in and out of traffic; he pulls up on the 
left of three lines of cars waiting at a red light, cuts in on an 
angle and when the light changes the other drivers must all wait 
until he gets out of the way. 


We also see many people disturbed by feelings of inferiority. 
They may feel insecure because of their small stature; because of 
their physical appearance, poor clothing, lack of finances, or be- 
cause they are driving an old dilapidated car. They sometimes 
compensate for their inferiority feelings by attempting to speed 
or to outwit the police. They are show-offs. They attempt to gain 
status from their companions by excelling in the daily driving 
contest. On the basis of our figures and years of observation, it 
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seems a safe conclusion that there are many mental, intellectual 
and emotional misfits driving cars on our streets and highways. 


SUMMARY 


The chronic violator is a social problem child. His traffic mis- 
behavior is but a symptom of his personality maladjustment. The 
same factors which cause marital unhappiness, divorce and separa- 
tions, frequent job changes, economic distress and unhealthy rec- 
reational activities contribute to his contempt for the social and 
legal conventions as exemplified by his chronic defiance of the 
traffic laws. 

It has often been said that a person behaves in a manner 
totally different from his usual pattern when he is behind the 
wheel of his car. This is not so. His personality does not change. 
There is one significant difference. When the driver is in his own 
car there is more freedom of opportunity to demonstrate the pres- 
ence of unsocial, irresponsible, or even antisocial traits. 

If an individual has good control of his emotions, if personality 
deviations are not seriously apparent when he is at work, in his 
relations with his wife or in other social situations, he is unlikely 
to be a chronic problem child when operating his car. 

The employee who will not obey the rules, who defies his 
employer, who cannot get along with his fellow workers is fired. 
He goes from job to job and never stays long in one place. At home 
he is likewise undependable. He is selfish in his relations with 
his marital partner and is unwilling to subordinate his own wishes 
to the welfare of the family. His wife leaves him and a divorce 
may follow. Or a hypothetical individual may be guilty of viola- 
tions of the criminal code through a disregard for the rights and 
privileges of others. 

If automobiles had never been invented, most of our violation- 
prone drivers would still be recognizable as problem children in 
our society through their inability to conform to the social and 
legal conventions. They merely demonstrate that they have not 
learned self-discipline, that they cannot be trusted with responsi- 
bility, that they are basically but little concerned for the safety 
and welfare of others. The automobile has by no means created a 
new and distinct kind of problem child who is a problem child only 
when he is behind the wheel. The complete clinical study to which 
the chronic offenders are subjected in the Traffic Division of the 
Psychopathic Clinic of the Recorder’s Court in Detroit unmasks 
these people for what they really are — social misfits. If we know 
from a study of an individual’s life that he has made a poor social, 
marital or industrial adjustment in the past, we can predict that 
he will be a problem driver in the future. One might speculate as 
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to how many of the chronic violators studied in our Traffic Clinic 
would be given favorable consideration if they were applying for 


a permit to carry a gun. 








Legal Relations of the Mentally II: 
A Functional Approach 


***Eiwyn L. Capy, JR. 


A recent article in a popular magazine is headed in large red 
type: “Wuo’s Ricut — THe LAWYER oR THE Doctor?”! The article 
itself is responsibly written and does not amount to a diatribe 
against law and lawyers by scientists or the reverse attack on 
scientists by lawyers or judges that so often appears. It does, how- 
ever, bring to public focus a feeling that there exists a basic an- 
tagonism in forensic psychiatry and psychology. 

Actually, much professional literature does reflect rather 
violent feelings back and forth among men trained to think in 
radically different patterns.? Many refuse to consider the prob- 
ability that there has been too much “right or wrong” talk in this 
area already. When men incompletely understand each other, it 
is often found that tempers flare. To counteract this trend, the 
“law-science movement” has sprung forth with the idea that what 
is needed is an affirmative integration of the efforts of persons 
trained in the law and of those trained in science. It is this spirit 
which has prompted this special symposium and others like it. 

The fundamental tenet of the law-science approach can be 
simply stated: In an age of science, those human principles de- 
signed to regulate human conduct (“rules of law”) should be firm- 
ly grounded upon insights developed by the various sciences. 

To achieve this goal, there must be a fundamental semantic 
cooperation of lawyer and scientist. “Communication barriers” 
have been erected between professional men as their individual 
specialties have grown. As each area of investigation has prog- 
ressed, shorthand expressions (“technical jargon”) have appeared. 
Communication is thereby facilitated among members of the 





***Director, Law-Medicine, University of Kansas City School of Law. 
Background student research has been provided by Mr. Warren Donaldson 
of the forensic neurology and psychiatry class, and by Mrs. Barbara Logan 
who is studying in the Department of Psychology. 

1 Deutsch, Woman’s Home Companion, June 1952, p. 44. Similar titles have 
recently appeared in the technical literature. For example, see Shindell, 
Medicine vs. Law: A Proposal for Settlement, 151 J.A.M.A. 1078 (1953). 

2The main currents of this “conflict talk” are set out by Hall, Mental 
Disease and Criminal Responsibility, 45 Cot. L. Rev. 677 (1945), substantially 
reprinted as Chapter 14 of GENERAL PRINCIPLES OF CRIMINAL Law 477 (1947). 

3 Smith, The Philosophical and Practical Basis for the Synthesis of Law 
and Science, 31 Texas L. Rev. 625 (1953) ; Editorial, The Tulane University Law- 
Science Program, 25 Tutane L. Rev. 214 (1951); Brosman, Two Recent Program 
Additions, 24 Tutane L. Rev. 108 (1949). 
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specialist group, but a verbal “iron curtain” is drawn as far as the 
specialist in another discipline is concerned.* 

It has been the lawyer’s task traditionally to serve the func- 
tion of “humanist” as regards technical information. In a case 
where some scientific fact or theory is in issue, the advocate has 
been faced with a problem of digesting available technical knowl- 
edge and then translating it into readily understood terms for 
benefit of a tribunal lacking in specialized education or knowledge. 
Because of this history, scientists rightly expect lawyers to lead 
the way in forging law-science linkages. It will be our purpose 
here to call attention to several landmark efforts in this evolu- 
tion in what has been called “psychological law.” 


I. Contracts AND WILLS 

In civil cases the lawyer often encounters problems of mental 
illness in contract cases and will contests. Other instances in which 
such problems arise in a similar vein include guardianship proceed- 
ings, litigation involving family problems, and tort actions against 
the mentally ill. We will confine ourselves to contracts and wills 
in this discussion.® 

Perhaps the most illuminating study in this area is that fash- 
ioned by Green on mental incompetency.’: * % 1% !! Reaffirming 





4 This professional isolationism has been well recognized by forward-looking 
psychiatrists. “Law and medicine, because they have each been pursuing 
their own ends independently, have come to talk, as it were, different lan- 
guages. The aims of both professions are however, I believe, the same, so 
far at least as they affect the common weal, but they have thus far been 
unable to get together largely because they do not understand each other. 
Each profession has its background and traditions and habits of thought 
radically different from the other and finally each in his turn comes to talk 
its own language, which members of the other profession do not understand. 
There is a sore need for overcoming this difficulty of understanding, but so 
long as doctor and lawyer meet only as witness and cross-examiner there 
is little hope. We must get together and work together, and it is on the 
basis of the recognition of a common purpose that an understanding will 
come.” White, The Need for Cooperation Between the Legal Profession and 
the Psychiatrist in Dealing with the Crime Problem, 52 A.B.A. Rep. 497, 498 
(1927). 

5 Wharton speaks of the specialty of psychological law in his treatise on 
MenTaAL UNSOUNDNESS, Emspracinc A GENERAL ViEw oF PsycHoLocicaL Law 
(Published as Book 1, WHarton aNnp STILLe’s MeEpIcaL JurRIsPRUDENCE [3d ed. 
1873]). 

6A more all-inclusive presentation is that of Guttmacher and Weihofen, 
Mental Incompetency, 36 Minn. L. Rev. 179 (1952), which forms the stubstance 
of Chapter 14 of their treatise, Psycniarry AND THe Law 323 (1952). 

7Green, Public Policies Underlying the Law of Mental Incompetency, 38 
Micu. L. Rev. 1189 (1940). 

eee , Judicial Tests of Mental Competency, 6 Mo. L. Rev. 141 
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the view that the term “insanity” has come to have little useful- 
ness because of its sematic abuse, he substitutes “mental incom- 
petency” — “that type or degree of mental disorder, in any par- 
ticular case, which is legally significant and which produces a dif- 
ferent legal result than would have flowed from the same situa- 
tion had not that particular type or degree of mental disorder been 
present.”!? 

As I interpret Green’s work, the following propositions seem 
to have great force: 


1. Public policy underlying this law consists of derivations 
of two fundamental interests — 
(a) Security 
(1) “It is the policy of the law to protect the 
security of transactions; 
(2) “It is the policy of the law to protect the 
security of acquisitions; and 
(3) “It is the policy of the law to protect the 
social institution of the family.” 
(b) Equality 

“People are not equals in any real or substan- 
tial sense, and the law has recognized this 
truth. In realizing the glaring discrepancy be- 
tween the real and the ideal, the law has 
sought to remedy the situation by producing 
equality where inequality had heretofore ex- 
isted. It has developed a policy of equaliza- 
tion, which it has put into effect by extending 
a measure of protection to those classes of 
persons who are not, in any real sense, the 
equals of their contemporaries in the society 
in which they live.”!4 
This protective policy assumes three forms: 
(1) “Protection of the public or of society 
at large from the acts of the mental incom- 
petent. 
(2) “Protection of the incompetent from so- 
ciety, because of the unequal position which 
he occupies toward his fellow men. 
(3) “Protection, not of society, nor of the in- 
competent himself, but of the family or de- 
pendents of the incompetent.”!5 


Di diausneaenvte , Fraud, Undue Influence and Mental Incompetency,—A 
Study in Related Concepts, 43 Cor. L. Rev. 176 (1943). 

PP iiecciuatin , The Operative Effect of Mental Incompetency on Agree- 
ments and Wills, 21 Texas L. Rev. 554 (1943). 

fe , Proof of Mental Incompetency and the Unexpressed Major 
Premise, 53 Yate L. J. 271 (1944). 

12 Green,supra, note 7, at 1191-92. 

13 Id, at 1207. 





14 Id, at 1207-08. 
15 Id. at 1213. 
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2. In establishing judicial tests for mental incompetency, 
i.e., drawing a line of demarcation between the “nor- 
mal” and the “mentally incompetent,” a subjective 
standard is ostensibly applied whereas in reality an ob- 
jective standard is used. Though the traditional “un- 
derstanding test’’!® is stated as the rule of law, judges, 
of necessity, cannot probe the inner reaches of the mind. 
Rather, “they base their judgments, just as the psy- 
chiatrists do, upon the behavior of the person investi- 
gated, only they do not admit they are doing it. Hav- 
ing examined (from the evidence produced at trial) the 
behavior of the individual, insofar as that behavior was 
revealed to the court, the judge (or jury) then passes 
upon the question as to whether or not that behavior 
conformed to the standard set by the law. Since the 
standard is phrased in terms of mind, and not in terms 
of behavior, the fact finder draws the necessary infer- 
ence of the state of the individual’s mind from his ob- 
served behavior. In other words, he must translate his 
actual finding into the language of the standard which 
has been set up. But the fact remains that what is ac- 
tually happening is that judges, no less than psychi- 
atrists, are employing an essentially behavioristic tech- 
nique. The difference lies in the fact that the judges 
do not do it deliberately, but still conduct their inquiry 
as if they were not examining behavior, but instead 
were scrutinizing mind.”!’ 

3. Since the law is necessarily concerned with separating 
somewhat arbitrarily those persons who are “normal” 
and those who do not meet the test of “mental com- 
petency,” cases which fall close to the line often present 
difficulties. In order to compensate for lack of a “slid- 
ing scale of legal effects,” the law is able to mitigate 
possible harsh results in these borderline cases by inte- 
grating concepts of fraud and undue influence with 
those of mental incompetency. 

4. In establishing the operative effect of a finding of mental 
incapacity on wills or contracts (i.e., are they “void” 
or “voidable”), courts must weigh two conflicting pub- 
lic policies. “One policy is to protect the incompetent or 
his dependents. The other is to uphold the security of 
transactions. These policies are at war with each other. 
If full recognition is given to the former the instrument 
will be held utterly void. If full recognition is given 
to the latter the instrument will be held valid. How- 
ever, the modern tendency is to adopt neither of these 
extreme positions but rather to effect some sort of com- 
promise between these conflicting policies. The com- 
promise is effected under the guise of calling the instru- 
ment ‘voidable,’ but in measuring the legal consequence 
flowing from this concept the courts try to work out a 


16In re Humphrey, 236 N.C. 141, 71 S.E.2d 915, 917 (1952). 
17 Green, supra note 8, at 161. See also Malan, The Behaviouristic Basis 
of the Science of Law, 8 A.B.A.J. 737 (1922), 9 AB.AJ. 43 (1923). 
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result which will balance the competing equities in the 
concrete case.’!8 

5. Evidentiary facts used to establish the probandum of 
mental incompetency can be conveniently classed in 


four groups: 
(a) “Symptomatic conduct of the alleged incom- 
petent; 


(b) “Opinion testimony of incompetency; 

(c) “Organic condition and habits of the alleged 
incompetent; 

(d) “Moral aspects of the transaction and its con- 
sequences.”!9 

Green submits that probative value increases as one goes down 
the list. Indeed, he suggests that a sub-category of (d) is often con- 
trolling. This consideration is “whether or not the transaction con- 
forms to the normal pattern of similar transactions.”®° The touch- 
stone of this entire thread of the law as concerns the science of 
proof,?! is forcefully distilled by Green with an assist from Llew- 
ellyn: 

“It is submitted that in determining the issue of mental 
incompetency, more frequently than otherwise, courts 
are passing upon the abnormality of the transaction 
rather than on the ability of the alleged incompetent 
to understand the transaction. To rephrase this thought 
in terms of legal doctrine, we might say that since, both 
in unconscious desire and in articulate effort, the court 
is seeking evidence on whether mental incompetency 
has affected the particular transaction, the dominant 
factor in the evidence is whether the court sees the 
particuiar transaction in its result as that which a rea- 
sonably competent man might have made.”?? 

The reader is, of course, referred to Green’s masterful analysis 
of the cases in this area which found the general propositions set 
out. It has been the pitfall of many lawyers, and more particularly 
of scientists, to be unable or unwilling to look beyond the bare 
statements of rules of law for their functional underpinnings. When 
the more pervasive ‘principles are examined, however, I feel that 
increased understanding is mutually promoted between scientists 
and lawyers. It amounts to a process not unlike depth-analysis of 
the psychiatrist, the meticulous dissection of the anatomist, or the 
astute probing for cause and effect of the medical clinician. 


II. HosprraALIzATION OF THE MENTALLY ILL 
Current attention as regards hospitalization is largely centered 





18 Green, supra note 10, at 589. 

19 Green, supra note 11, at 275. 

20 Id. at 298-99. 

21 See infra note 38. 

22 Green, supra note 11 at 307-07. 
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on the Draft Act Governing Hospitalization of the Mentally Ill.* 
Since hospitalization of the mentally ill is now predominately with- 
in the scope of state medicine, it was entirely proper that an agency 
of the federal government concern itself with drafting this im- 
portant model legislation. It can be hoped that within a relatively 
short span of years the several states will see fit to consider and 
adopt the Act in its essential features. 

Again, we see the older term “insanity” discarded in favor 
of more useful terminology. By Section 1, (a), a mentally ill in- 
dividual is defined as “an individual having a psychiatric or other 
disease which substantially impairs his mental health.”’4 Here, we 
are more properly dealing with a clinical diagnosis of psychiatric 
illness than we were when considering mental incompetency. Goals 
of the law are different in the two situations. The rationale of 
hospitalization has to do with treatment and rehabilitation. With 
mental incompetency, we were more concerned with the ability of 
the individual to carry on certain transactions. There is a valid 
reason, therefore, for establishing clinical criteria of mental illness 
when hospitalization is at issue, though we feel justified in looking 
to a standard of “fairness or unfairness of the individual transac- 
tion” in litigation involving mental incompetency. 

Under provisions for voluntary hospitalization, treatability ap- 
pears as the primary concern. Any person who is mentally ill un- 
der the definition cited, or who has symptoms of mental illness, 
comes within the purview of this part of the Draft Act. Of course, 
effective implementation of such provisions in hospitalization laws 
is beyond present contemplation due to the shortage of facilities 
and trained personnel —a reflection of traditional public apathy 
toward the mentally ill. 

With involuntary hospitalization, the criteria for admission in- 
volve not only the fact of mental illness, but also additional social 
factors. Under the standard nonjudicial procedure with certifica- 
tion by two designated examiners, it is required “that they have ex- 
amined the individual and that they are of the opinion that 

(A) he is mentally ill, and 

(B) because of his illness is likely to injure himself or 

others if allowed to remain at liberty, or 

(C) is in need of treatment in a mental hospital, and be- 

cause of his illness, lacks sufficient insight or ca- 
pacity to make responsible application therefor.”?5 

It becomes apparent, then, that there is no necessary correla- 
tion between “mental incompetency” and “mental illness which is 





23 Pustic HEALTH Service Pusiication No. 51, A Drarr Act GOVERNING 
HOSPITALIZATION OF THE MENTALLY Itt (1952). The text of the Act, devoid 
of commentary, is reprinted in Davmson, Forensic Psycuiatry 377 (1952). 
24 Drarr Act, supra note 23, at 4. 

25 Id. at 6. 
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treatable or which may endanger the physical safety of the patient 
or others.” In the past, these terms have too often been confused 
as a result of using the term “insanity.” Today we find persons who 
require hospitalization but who are not mentally incompetent. So 
also, there are mentally incompetent individuals who could not 
benefit from hospitalization and who are not patently dangerous 
to others. Justice is certainly not fostered by lumping all of these 
people together under the label, “insane.” 

A scope note prefacing the Draft Act indicates that the defini- 
tion of mentally ill person excludes the mentally defective, but is 
intended to “include persons who are psychopaths, chronic alcohol- 
ics, or members of other special groups . . . to the extent that the 
individual meets the criteria set forth in the definition.” This 
brings us to a consideration of one of the greatest enigmas con- 
fronting law and medicine today — what to do about the so-called 
“psychopath” or “neurotic character” — the person who is not “out 
of touch with reality” but whose disorder lies in the fact that he 
suffers from “a form of neurotic reaction which has as its principal 
symptom a deviation of behavior which is antisocial and undesir- 
able by present day moral and legal standards.”?’ In short, his 
disturbance in personal adjustment is “taken out on his environ- 
ment” rather than internalized as is the case with other neurotics. 

Traditionally, the state mental hospitals have been primarily 
devoted to the care of psychotic individuals. Often, when “psy- 
chopaths” were admitted upon request of law enforcement officers 
or others because of violent behavior, these people caused such dis- 
turbances in the hospital that administrators were wont to release 
them as soon as possible. Since many psychiatrists adhered to a 
“sentlemen’s agreement” type of approach to “sanity hearings,” 
they were willing to equate “insanity” with “psychosis,” and since 
the “psychopath” was not technically psychotic, they opined that 
he was not “insane” and so was eligible for release despite his po- 
tential for destruction. 

Since the newér legislation contemplated under the model 
Draft Act makes provision for hospitalizing “psychopaths,” it will 
be up to the public to demand facilities for their treatment (if treat- 
able) or their social isolation (if they are sources of danger to the 
community). 

These are only the more apparent offsprings of the clarification 
in definition of mental illness. Others are certain to follow if the 
legislation is widely adopted. Our thought in stressing a revised 
terminology has been to contrast “mental incompetency” with 
“mental illness” (as defined in the Draft Act). Now let us turn 





26 Id. at 1. 
27 SrrecKER, EBAUGH, AND EWaAtt, Practica CirvicaL Psycuiatry 311 (7th 


ed. 1951). 
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to another semantic problem involving “responsibility” and “ac- 
countability.” 


III. CrriminaL RESPONSIBILITY OR ACCOUNTABILITY 

The professional literature abounds in discussions of mental 
states and the criminal law. My limited purpose here is to invite 
attention to three crucial constellations of inquiry in this field: 

1. Substitution of “accountability” for “responsibility” in 

the legal test of mental disease sufficient to establish a 
defense to crime; 

2. Substitution of “clinical language” for “punitive terms” 

in the rehabilitation of criminal offenders; 

3. Basic changes in criminal law administration to uphold 

the law and yet salvage human resources now being 
dissipated. 

The first of these hinges on a very provocative article that ap- 
peared just last year.?* Instead of inquiring as to whether “the 
party accused was laboring under such a defect of reason, from 
disease of the mind, as not to know the nature and quality of the 
act he was doing; or, if he did know it, that he did not know he 
was doing what was wrong,” the inquiry becomes, “was the de- 
fendant suffering from disease of the mind and if so, was it suf- 
ficient to render him unaccountable under the law for the crime 
charged?’*° As explained by the authors, “the question then be- 
comes not whether his knowledge of the quality or nature of the act, 
and his comprehension that he was doing wrong was affected, but 
whether the total personality (i. e., the ego), was impaired by 
mental disease to a degree rendering him unable to adjust to so- 
ciety’s rules.5° .. . The anticipated benefit in expert testimony by 
the use of the concept ‘accountability’ is in the direction of pro- 
viding an objective description and analysis of subjective phe- 
nomena in persons accused of crime in conjunction with an esti- 
mation of the degree of ego impairment resulting from his illness. 
In estimating the impairment of the whole organism, not merely 
a traditionally restricted area of mental function will be the subject 
of the test, but the degree of disturbance of total personality func- 
tion will be examined. ... What the psychiatrist estimates is the 
degree of socio-biologic impairment (illness) of the person in terms 
of present day psychologic knowledge. The jury would decide to 
accept or reject the psychiatrist’s opinion of how accountable the 
prisoner is without recourse to the ‘knowledge of right or wrong’ 
test. The suggested test is broader and more realistic. It is not 





28 Bromberg and Cleckley, The Medico-Legal Dilemma; A Suggested So- 
lution, 42 J. Crm. L., Crrumnorocy, AND Po.ice Scrence 729 (1952). 

29 The older language is quoted from M’Naghten’s Case, 10 Clark & Fin- 
ney 200, 210; 8 Eng. Rep. 718, 722 (1843). The suggested test is that of 
Bromberg and Cleckley, supra note 28, at 742. 

30 Bromberg and Cleckley, supra note 28, at 744. 
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applied to an arbitrary isolated ‘moral sense’ but to the functional 
capacity of the actual human organism as he is encountered in 
practical life and in medical study.”*! 

This approach to the problem of determining criminal account- 
ability is certainly of the functional variety, but many people are 
concerned lest we center all our attention on “insanity as a de- 
fense in criminal cases.” Is not the post-conviction stage worthy 
of more emphasis? Since juries can be capricious and “convict the 
innocent” or convict the mentally ill who are nevertheless “account- 
able” in their eyes, what of these victims? What of the many con- 
victs who manifest social or emotional pathology that does not en- 
ter into the “defense of insanity”? 

Again, in this, our second inquiry, new concepts are being ap- 
plied. Recently, the Attorney General of the United States an- 
nounced*? that the Federal Youth Corrections Act*? would be 
promptly implemented.3* Clinical terms of “treatment and rehabili- 
tation” replace “punishment and retribution”! Rumblings of the 
many ways in which modern dynamic psychology and psychiatry 
are being brought to bear in this movement are cogently spotlighted 
by a distinguished lawyer and psychoanalyst, Marcel Frym.*5 When 
the insights of scientists are effectively marshalled to actually treat 
and rehabilitate criminal offenders — the process now underway — 
we can look forward to a further step which may mitigate problems 
inherent in the first two inquiries. 

This third improvement, though perhaps appearing radical at 
first blush, has actually been advocated for many years by per- 
sons learned in the law. Wharton’s analysis, published eighty years 
ago, to my mind is a classic and deserves quotation: 

If the views taken in the preceding sections be sound; 

if in the first place, there are inherent difficulties in the 

way of making insanity a ground of defense on the trial of 

a man who, on this hypothesis, is psychologically incapable 

of either tendering or preparing any such issue; if, in the 

second place, we must recognize sanity and insanity as 

pressing into each other gradually at a line that cannot be 
judicially defined, each being capable of various degrees; 





31 Id. at 744-45. 

32 K.C. Times, May 23, 1953, p. 1, col. 3. 

33 64 Srat. 1085 (1950), 18 U.S.C. Ch. 402 (Supp. 1951). 

34 See also Bennett, Blueprinting the New Youth Corrections Program, 15 
FeperaL Prosation, 3 (Sept. 1951). 

35 The Criminal Intent; Outdated Concept, 31 Texas L. Rev. 260 (1953). 
In addition, see Hacker and Frym, The Legal Concept of Insanity and the 
Treatment of Criminal Impulses, 37 Cauir. L. Rev. 575 (1949). In earlier years, 
Karl Menninger spearheaded this development. MENNINGER, THE HuMAN MIND 
443-460 (3d ed. 1945); Medicolegal Proposals of the American Psychiatric As- 
sociation, 52 A.B.A. Rep. 486 (1927); The Psychiatrist in Relation to Crime, 
51 A. B. A. Rep. 751 (1926). 
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if, in the third piace, it be right that the present system of 
confinement of insane criminals be remodeled — then it 
will become necessary for those to whom the work of leg- 
islation is committed to amend the law so as to require the 
question of insanity to be determined by a competent tri- 
bunal after a conviction of the fact of guilt. For the follow- 
ing undeniable evils result from the present system: 

a. A tribunal of at least but secondary competence is 
charged with the determination of the most difficult and 
yet most momentous question to which human observation 
can be applied. 

b. A subject is introduced into the question of guilt or 
innocence, as to which no fixed judicial rules can be laid 
down, and which really concerns only the character and the 
extent of punishment. 

c. We find by this process the sane convict; the ma- 
lignant insane convict, who requires discipline and is in 
some degree morally responsible; the innocent insane con- 
vict; and the lunatic, who is in confinement but is not 
charged with crime: for all of whom there is in some juris- 
dictions but one common method of discipline provided, 
viz., that of the penitentiary; in others, but two, that of the 
penitentiary and of the ordinary lunatic asylum. The result 
of this is acquittals in some cases, where there should be 
convictions; convictions in other cases where there should 
be acquittals, and in almost all cases an erroneous system 
of punishment. 

The remedy for these difficulties is one to which we 
must come sooner or later, and for which the common law 
has been from the beginning always striving, and yet los- 
ing from almost its very grasp. It is to confine the inquiry 
before the court and jury to the mere factum of the com- 
mission of the offence; reserving the question of the treat- 
ment to be determined by a special commission of experts, 
to be appointed for the purpose of examining convicts al- 
leged to be insane. The proposition to be put by the court 
to the jury, under such circumstances, is not, “Was the de- 
fendant capable of judging between right and wrong?” a 
proposition which no jury can determine, but “Did he,” as 
a matter of fact, “commit the specific act charged?” For 
whether he committed it as sane or insane, the result is, 
if the offence in point of law is indictable, that the safety 
of society requires that he should be placed in seclusion 
for such a period as will promote the joint ends of personal 
reformation and the preservation of the well-being of the 
community at large. If he be guilty without the palliation 
of mental infirmity, certainly the severest penal code—with 
the single qualification of cases of murder in the first de- 
gree —can ask nothing more than this. If, on the other 
hand, he was at the time laboring under mental derange- 
ment, in no other way can the extent of his responsibility 
be accurately determined and the proper degree of disci- 
pline adjusted. For this great question of sanity or insanity 
can really be only determined by those to whose daily 
and hourly care the convict is committed, and who have 
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thus full opportunity of inquiring into his antecedent as 

well as his present condition. “Thus,” to adopt the lan- 

guage of an intelligent commentator, “except as regards 

the curative course to be adopted, on our view of the case, 

the subtle line of distinction which there have been so 

many abortive attempts to draw, between criminal and 

non-criminal lunatics, is of no practical importance, and the 

unavailing search, unless as a matter of metaphysical spec- 

ulation, may be abandoned as unnecessary. In either case, 

the person concerned, whether called a lunatic, or an ordi- 

nary criminal, should be so placed as to put it out of his 

power to inflict further injury, and to afford the most like- 

ly means for his cure.” And thus, also, not only will the 

sanction of human life and property be protected from 

the recurrence of those monstrous acquittals, by which, un- 

der the plea of insanity, the most dangerous criminals are 

suffered to run at large, but the interests of humanity will 

be subserved by a proper discipline, as well as a just classi- 

fication, of those whose accountability is diminished or de- 

stroyed.%° 

By thus abolishing, in effect, the defense of insanity, a funda- 
mental change in the philosophy of criminal law would be effected. 
It is evident that society is not yet ready for such drastic reform.*’ 


A prerequisite, it seems, will be a successfully established rehabili- 





36 WHARTON, op. cit. supra note 5, at 764-769. In conjunction with the 
citation of nineteenth century commentators, a remark by Val Satterfield, 
Chairman, Psychiatry Section, American Academy of Forensic Sciences, is in- 
structive. He calls attention to the tendency of modern students of forensic 
psychiatry to gloss over the writings of nineteenth century observers and 
in so doing to lose a number of potent insights (personal communication). 

37 Judge Parker, in a majority opinion of the Supreme. Court of Wash- 
ington, considers the state’s argument that modern humane treatment of 
convicts “practically removes them from the realm of punishment and places 
them in a position but little different from those other unfortunate members 
of society which the state is obliged to care for and restrain of their liberty; 
not because they have committed wrong, but because of their menace to so- 
ciety and themselves without fault of their own, the insane .... The 
argument seems, to be, in its last analysis, that because of modern humane 
methods in caring for and treating those convicted of crime, there is no 
longer any reason for taking into consideration the element of will on the 
part of those who commit prohibited acts, when their guilt is being de- 
termined for the purpose of putting them in the criminal class for restraint 
and treatment. Learned counsel’s premise suggests a noble conception, and 
may give promise of a condition of things towards which the humanitarian 
spirit of the age is tending; yet the stern and awful fact still remains, and is 
patent to all men, that the status and condition, in the eyes of the world and 
under the law, of one convicted of crime is vastly different from that of one 
simply adjudged insane. We cannot shut our eyes to the fact that the element 
of punishment is still in our criminal laws.” State v. Strasburg, 60 Wash. 106, 
110 Pac. 1020, 1025 (1910). See also Tulin, The Problem of Mental Disorder 
in Crime: A Survey, 32 Cor. L. Rev. 933, 952-53 (1932); Rood, Statutory 
Abolition of the Defense of Insanity in Criminal Cases, 9 Micu. L. Rev. 126 
(1910). 
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tation program that has vigor if the lurking constitutional objec- 
tions are to be overcome. 

In working through the functional interrelations of these three 
facets of criminal justice, we gain a clearer realization of the dis- 
tinct problems that arise in the criminal law as opposed to the 
psychiatric problems found in civil litigation. Let us now move 
into the arena of the courtroom and look at witnesses and parties 


that may be mentally ill. 


IV. THe MENTALLY ILL ON THE Witness STAND AND As 
PARTIES IN PERSONAL INJURY LITIGATION 


The ramifications of this subject have not yet been explored 
in any great detail. A broad framework for investigation, however, 
has been constructed by Wigmore and Smith. Wigmore lists “mental 
derangement” as one of the generic human traits to be considered 
in analyzing testimonial evidence and cites a copious literature, 
much of which is outdated however.**? We need a modern series 
of systematic psychological studies of witnesses, it seems to me, be- 
fore we can crystallize functional generalizations that amount to 
more than “courtroom hunches,” valuable as these may be.»° 

Smith has been developing a series of comprehensive investi- 
gations involving problems of mental illness as they arise in per- 
sonal injury litigation.*° Through the active cooperation of many 
scientists in diverse fields, he has been extremely successful in 
weaving together a functional approach to the so-called “traumatic 
neuroses and psychoses.” Since the law-science integration in this 
field is undergoing rapid development currently, it is rather pre- 
mature at this juncture to attempt detailed report on its progress. 
Suffice to say, we are presently hammering out the fundamentals 
in the courtroom (through medicolegal consultation work), in the 
classroom (through lectures, demonstrations, and discussions in 
forensic neurology and psychiatry), in special lectures (to claims 
men and plaintiff’s attorneys in particular), and in medicolegal re- 
search projects (emphasizing intensive student participation). 





38 THe Science oF JupiciaL Proor 345 (3d ed. 1937). 

39 Burtt, Lega Psycuotocy (1931) manages only a single paragraph on 
this topic (p. 115). Recently, however, more study has been given this fertile 
area. See, for example, Note, Psychiatric Evaluation of the Mentally Abnormal 
Witness, 59 Yate L. J. 1324 (1950), and Orenstein, Examination of the Com- 
plaining Witness in a Criminal Court, 107 Am. J. Psycutat. 684 (1951). 

40 Cross-Examination of Neuropsychiatric Testimony in Personal Injury 
Cases, 4 Vann. L. Rev. 1 (1950); Psychic Interest in Continuation of One’s 
Own Life: Legal Recognition and Protection, 98 U. or Pa. L. Rev. 781 (1950); 
Smith and Cobb, Relation of Emotions to Injury and Disease: Legal Liability 
for Psychic Stimuli, 30 Va. L. Rev. 193 (1944), 19 Ann. Inr. Mep. 873 (1943); 
Smith and Solomon, Traumatic Neuroses in Court, 30 Va. L. Rev. 87 (1943), 21 
Ann. Int. Mep. 367 (1944). 
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V. ConcLusION 


From our survey of several problem areas in the legal relations 
of the mentally ill, it is possible to suggest certain guides for the 
future development of forensic psychiatry and psychology. 

1. Broadly conceived notions of law-science integration are re- 
quired.*! No longer can the scientist shrug his shoulders and say 
that these medicolegal problems do not concern him. Lawyers and 
judges cannot continue to dodge their responsibility to act in the 
light of the best psychological information extant. 

2. Communication barriers must be bridged between scientific 
specialists and lawyers. Until men in these various disciplines make 
deliberate effort to become conversant with the various viewpoints 
that have been developed in the “other man’s province,” future 
progress is problematical. The limited number of men who are 
today trained in both science and the law cannot “go it alone.” 
They require active cooperation from all sides. 

3. Public apathy toward problems of the mentally ill has been 
reflected in the archaic condition of statutory law in many states. 
For the most part, provision for periodic revision to keep pace with 
current situations is non-existent. Lawyers have a special duty in 
this field*? and many are showing increased interest in the prob- 
lems involved.* 

4. In this review, I have examined the viewpoints of several 
authorities who have made significant contributions toward our un- 
derstanding of basic problems in limited areas of psychological law. 
It is not represented that this amounts to a thorough survey or an 
extensive analysis. The aim has been merely to throw a spotlight 
on several of the leading guideposts to the future. 

5. Finally, we must recognize the tentative nature of our 
present insights and give heed to the counsel of a great legal schol- 
ar, Bishop: 

This subject of insanity is practically difficult. Men of 
sane mind know, themselves but imperfectly, and they com- 
prehend others less than themselves; nor is there language 
to convey, in exact form even the little knowledge we 
possess of the sane mind. When, therefore, we undertake 





41 “It is not easy to over-estimate or to exaggerate the importance of the 
subject; — the great difficulties that surround it,—its bearing upon personal 
liberty and life,—the rights of property and the safety of society,— all 
enhance the necessity of approaching insanity with a true appreciation of 
the strength of the ramparts behind which it is intrenched.” Etweti, A Mepico- 
LecaAL TREATISE ON MALPRACTICE, MepIcaL EvipeNce, AND INSANITY 371-72 (4th 
ed. 1881). 

42 Melaney, Commitment of the Mentally Ill: Treatment or Travesty?, 12 
U. or Prrr. L. Rev. 52 (1950). 

43 The American Bar Association has had a Special Committee on Rights 
of the Mentally Ill for ten years. 68 A.B.A. Rep. 183 (1943). 
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to investigate the phenomena of insanity, to discuss them, 
and to deduce from the principles of law the legal rules to 
govern them, we are embarrassed with difficulties which 
should make us cautious, and restrain us from any ex- 
tensive laying down of doctrines for unseen future cases. 
So that caution should guide judges, counsel, and juries in 
their investigations of insanity. They may well restrict 
their theories to the particular facts in issue, and though 
they accept the aid of experts it should not be overlooked 
that they are liable to err... . We think ourselves wiser 
upon this subject than were our fathers; undoubtedly we 
are but there is wisdom yet to be acquired.“ 





441 Brsnop, Tae Cramanat Law 240 (8th ed. 1892). 











The Psychological Implications of the 
Practice of Divorce Law 
Rosert Emerson Ports, LLB. Ph.D.* 


As young lawyers most of us have had the difficult experi- 
ence of sitting across from a divorce client with serious misgivings 
as to our ability to secure an equitable solution to the problem 
at hand. Since my law degree preceded my training in psychology, 
I have often faced this very problem. Perhaps if we look at our 
problem from the point of view of both disciplines some small ray 
of hope may emerge. 

Our Western culture took a long period of time to recognize 
the fallacy of male supremacy. Throughout the early history of 
cur laws there ran the prevailing principle that the woman was 
a semi-chattel, to be used for tension reduction of the male through 
intercourse, and for perpetuation of the race. However, the In- 
dustrial Revolution, coming as it did in the mid-nineteenth cen- 
tury, began to find a place for females who were found to have 
characteristics distinctly suitable for repetitive tasks. As our civili- 
zation gained momentum toward becoming an industrialized so- 
ciety there were an increasing number of jobs available for women. 
It must be admitted that the early infiltration of women into in- 
dustry was slow, but as industrialization progressed the status of 
the individual woman working outside the home took on a new 
meaning. Recognition of women as individuals was further in- 
creased by certain of the wealthier feminine members of our so- 
ciety, who felt that women had been downtrodden for centuries. 

With this growing movement toward female emancipation there 
became an increased recognition of the woman as an individual 
apart from the role that she played as the bearer of the next gen- 
eration. Femininist movements increased the tempo of the eman- 
cipatory process, finally resolving itself in allowing the women of 
our various Western cultures to participate more actively in the 
affairs of our society. Vestiges of male supremacy still remain 
however, within our concept of divorce; for example: the choice 
of the domicile is still the husband’s, and the wife must conform. 

It is only natural that such a basic change in behavioral pat- 
terns would produce a change within our laws. The early divorces 
were granted only upon special legislation for each individual case. 
While this early approach may have been somewhat unfair to all 
except the wealthy, it served to highlight the need of other mem- 
bers of our society who might also require freedom from their 





* Attorney, Columbus, Ohio. 
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respective mates. History reveals that most of the early peti- 
tioners for divorce were men of political power who wished to be 
freed from a wife in whom they no longer found interest. The 
woman, in her slowly awakening emancipation, was usually not 
the aggressor in securing these early divorces. 

The legislatures in the United States gradually realized that 
divorce was a breach of contract which properly belonged within 
the judicial chambers. The early acts in some cases called for 
complete divorce, while others called for only limited separation 
and maintenance. The disparity of the laws passed by the legis- 
latures of the various states may be readily seen, for example, 
from the fact that in Ohio one may secure a divorce upon gross 
neglect, which covers many phases of incompatibility, while in 
New York only adultery is grounds for divorce. Differences are 
also seen in limited separation actions, Ohio having long recog- 
nized adultery as a basis for both separation and divorce; in con- 
trast New York did not recognize adultery as a basis for a suit 
for permanent separation and maintenance until 1947. 

Behavior patterns were further being changed by the arrival 
in the United States of large numbers of immigrants from all over 
Europe. Many of these people brought with them rigidly con- 
trolled attitudes regarding the intimacies of family life. These im- 
migrants inter-married not only among immigrants from other 
countries but with native born citizens. The bringing together of 
families of varying backgrounds added to the richness of Ameri- 
can industrial life, but brought many conflicts into the marriage 
chamber. These conflicts were not only problems of intimacy but 
were also problems upon the raising of children, birth control, at- 
titudes toward education, etc. It is hoped that these conflicts will 
be reduced as our immigration has slowed down. However, atti- 
tudes tend to be passed on from one generation to another through 
a process which the psychologist calls “introjection.” Introjection 
occurs because the child tends to imitate the elders that it admires. 
The parents being the elders most closely associated with the 
child — the attitudes of the parents are gradually absorbed sub- 
consciously within the child. 


Added to the other problems we find that our clients are 
drawn from families that vary widely in socio-economic positions 
which influence attitudes toward family living. We may have on 
one hand a woman who comes from an old, wealthy family de- 
siring a divorce from a successful man who has pulled himself 
up by his bootstraps. The aggressive attitudes that have brought 
the man success are incompatible in such a case with those of the 
woman who faces life with a more static approach. An example 
of another problem we have in this area is when both man and 
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wife come from middle class homes, with the wife having ab- 
sorbed extremely ambitious attitudes from her family. On the 
other hand, the man may be content to remain in his present 
socio-economic status. Therefore, there is a constant conflict be- 
tween the two regarding the amount of effort that should be put 
forth to attain economic security. 

When we add together the problems resulting from cross 
cultural differences, socio-economic disparities, and the growing 
recognition of woman as an individual with rights, we would have 
many problems if there were no laws of any type. However, when 
you add the above basic differences to the attempts of our legisla- 
tures to define certain behavior as legal, and other behavior as 
non-legal we, as divorce lawyers, are forced to accept a patchwork 
of problems that appears unequalled in other areas of the law 
practice. 

To further illustrate, the Ohio Legislature has prescribed cer- 
tain grounds for divorce, but these grounds do not always meet 
the test of behavioral reality. The Ohio law states that one may 
obtain a divorce upon gross neglect, and yet we find many women 
who accept severe neglect of their husband as part and parcel of 
male behavior, and accept it without ever going into a lawyer’s 
office. This often comes from the type of family where the girl 
identifies closely with her mother who accepted this behavior from 
the father, and was content to live with the situation. We have the 
other extreme where the woman immediately sues for divorce if 
the husband fails to provide her with adequate Christmas and 
birthday presents. Male situations of a similar type also occur. 

The Ohio Legislature has prescribed cruelty as a grounds for 
divorce. It is very difficult to define legally what amounts to 
cruelty. When most of us think of cruelty we tend to think of 
flogging, and a physical type of violence. There are many varying 
degrees of what is cruelty, and what may be cruelty for one client 
is completely normal behavior in the marriage for another. An 
example of the two extremes may be seen by a case in which the 
husband sues for divorce immediately upon his wife throwing a 
dish or a bottle at him for the first time. On the other hand, I have 
seen successful businessmen who have accepted years of cruelty 
from a sadistic wife with only mild protest. 

There are those women that sue for divorce if the man so 
much as lays a hand upon them, while at the other extreme I have 
had cases where the woman received much corporal punishment 
consistently over a number of years and still remained contented, 
until some other act precipitated a petition of divorce. 

The problems involved in the above situations are not too 
serious for the lawyer when there are no children involved. While 
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we do know that divorced people tend to be repeaters, most of us 
do not take too seriously a separation or divorce where there is no 
problem of child welfare. The difficult cases come in the area 
where there are one or more children of the marriage, or a for- 
mer one. Here we are often faced with the problem of a family 
wrangle that had its beginning months and even years ago. 

In divorce cases where there are children you usually find 
the client describing all of the shortcomings of the other mate. 
The recitation will usually include acts that go back as far as the 
period immediately after the honeymoon. You question the client 
and find out that despite these behavioral difficulties the couple 
managed to have three or four children, build a home, own a car, 
went places together, etc. Yet, the client facing you states that 
he or she wants a divorce. 

It is my practice usually to go back to the days preceding the 
marriage to determine whether there is any hope of bringing about 
reconciliation of my client with the spouse. Often I find that the 
marriage began to have difficulties within a few months after the 
marriage occured. 

The difficulties are usually pretty widespread, and come from 
a number of problems arising from the different backgrounds and 
attitudes of the marriage partners. A few of the complaints are 
set forth here, and no claim is made that this list is completely 
conclusive. Some of our clients want a divorce because: 

1. There is a lack of realization that in marriage there is 

a merger of two persons into a single entity. Very often 
one or both the partners continue to be very close to 
his or her family for years after the date of marriage. 
It is only natural that the in-laws of each partner tend 
to make suggestions which eventually come to the at- 
tention of the other mate. This tends to produce a con- 
flict on both parties. It very often gets down to a tug 


of war between the families of each partner to the 
point of open warfare. 


2. There is usually a lowering of living standards re- 
quired to create a new family. Very often the wife 
feels this most keenly, because where she is a worker 
living at home she has little expense except her own 
needs. To be forced to live on a lower income, while at 
the same time paying installments on furniture, ap- 
pliances, etc., is very often unacceptable. Many times it 
is the husband who cannot stand this lower standard 
of living. Both fail to realize that their parents did not 
i these economic luxuries in their early married 

e. 

3. Alcoholism is a serious problem in divorce cases in- 
volving particularly lower socio-economic classes. That 

does not mean that the problem is confined there, but 

perhaps it is better concealed in the middle and upper 
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classes. The complete lack of adjustment of the indi- 
vidual to the part that he is to play in family responsi- 
bilities very often leads to a serious problem of exces- 
sive drinking. Some psychologists claim that this occurs 
where either the man or woman is too closely tied to 
his or her mother, with the alcoholic resorting to such 
measures to screen the fact that he is now emancipated 
from his family. Only too often we find this type of 
problem in the individual who simply has not been al- 
lowed by his family to grow up. When you pile the 
burden of married life on to such an immature indi- 
vidual, the strain is too great and alcoholism sometimes 
results. 


. There is lack of proper sexual information. Many 


marriages tend to become increasingly unsatisfactory 
if sexual adjustment is not reached. This activity is re- 
garded by many marriage counselors as being the most 
acceptable means of tension reduction. When the act is 
not satisfactorily accomplished it may be seen that the 
tension would rather increase than decline. Much of 
this could be prevented if a more wholesome pre- 
marital information center could be established. Mis- 
information at the outset of the marriage very often 
leads to the formation of such rigid attitudes on the 
subject that by the time you and I as lawyers see the 
couple it is a very difficult task for anyone to correct 
the problem. I do not want to over-emphasize sexual 
relations as being the only important factor in divorce. 
Attitudes, good self-adjustment, etc., are equally im- 
portant. However, recent investigations have shown 
that frequency and satisfaction in sexual relations is 
the best one single indicator of the degree of harmony 
in marriage. In other words, poor sexual relations is a 
barometer. If the relationships are poor we may be 
pretty certain that the marriage entity is in danger of 
destruction. 


. Jealousy is a factor long emphasized by the layman. 


If it is recognized that jealousy is a type of insecurity 
of the individual, it might be possible to regard jeal- 
ousy as an important factor. Most of the individuals 
whom I have seen who are jealous of the mate are those 
who themselves are quite insecure in their approach 
to life. The fact that an individual is insecure is not of 
itself reason to discourage reconciliation. Many mar- 
riages are able to be successful where the people are 
insecure if they can be taught to lean heavily on the 
marriage relation for their security. It is simply a case 
of living with one’s insecurity and adapting to it. It 
might also be said that those who are suspicious tend 
to fall within this rough classification. 


. The next problem is adultery. This is a very frequent 


cause that clients list as a reason for getting a divorce. 
Very often we find that even with frequent sexual 
relations within the marriage that one or the other 
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partner has transgressed our law. The man or woman 
who persists in a series of promiscuous relations has 
not yet reached a state of maturity needed for a close- 
knit family relationship. Amazing as it may seem, many 
promiscuous women are frigid in their approach to 
sexual relations. Many of such men, in turn, have prob- 
lems of impotency in marriage and problems of latent 
homosexuality. Perhaps Freud has the most logical 
theory of personality which may be used to explain 
this problem. 


Freud pointed out that before reaching the het- 
erosexual level of maturity all humans go through sev- 
eral stages: the oral (breast as center of interest), anal 
(concentration on toilet training and its derivatives), 
phallic (homosexual), and the heterosexual. Stoppage 
of one’s attitudes at any of these levels of behavior 
through severe shock in childhood produces an un- 
due concentration of interest on a lower level without 
either party realizing it. The woman who has an un- 
due concentration on the anal level may find problems 
of constipation continuing to plague her sexual life. 
The man who has an undue fixation in the phallic level 
may have problems of latent homosexuality, which tend 
to reduce his potency. Very often our clients do not see 
the problem as we might, and it is very difficult to per- 
suade them to go to professionally qualified people to 
attempt to raise their level of behavior to a more 
heterosexual plane. 


7. Selfishness is another very common problem. Here the 
individual has very often been deprived of understand- 
ing care during the early period of his life, and con- 
sistently seeks to satisfy his own needs at the expense 
of others. At Yale University this behavior was pro- 
duced experimentally with lower animals and the self- 
ishness persisted throughout the life span. The Freud- 
ians would have an explanation that the individual’s 
libidinal forces (sex drive) were not properly re- ? 
strained by his super-ego (conscience) —in other 
words, the individual did not learn to sufficiently con- 
trol his desires early in life. This is the type of prob- 
lem we have where the man insists upon having all 
of the luxuries to his own taste, while providing little 
sustenance for his family. 


Now that we have pointed out a few common types of com- 
plaints given to the divorce lawyer by the client, let us attempt 
to catagorize the problem of divorce where children are involved 
from another point of view. Since the court in this case has be- 
fore it two major problems, I shall discuss divorce by arbitrarily 
dividing the discussion into these two classes: 1. The question of 
divorce, and 2. The question of custody of the children. These 
shall be discussed in the listed order. 
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1. Tse Question or Divorce 

We often say that an individual has an excellent personality 
and we wonder why he is seeking a divorce from his family. The 
question of defining what is a good personality for family living 
is a problem which is not yet completely solved. McKinnon says 
that personality may be divided into three levels: 

(a) The adjustment of the individual to himself and his 

capabilities; 

(b) ee within the small group, such as the 

amuy,; 

(c) — 5 of the individual to society in gen- 

eral. 

Divorce, which is an indication of a lack of adjustment within 
the small group, may come to an individual who is perfectly happy 
and adjusted unto himself. Also, divorce may come to the success- 
ful businessman whose friends all think that he has an extremely 
good personality in the community. Further, divorce may come 
to the man who lacks adjustment in all three of the above classes 
or some degree thereof. 

If we take the time we can usually trace back to the man’s 
early formation of attitudes and find the lack of understanding 
on the part of one or both parents. This lack of understanding 
very often leads to a rejection by the youngster of a close-knit 
family life. He himself may not realize it but it is a large factor 
in his own family relationships with his children and spouse. He 
may either completely dominate his family with kindness or with 
harshness in an effort to show a high degree of rejection of them 
by forcing them into behavior which unduly restricts the behavior 
of the family members. Or he may completely reject the family 
either for limited periods like a week-end, or permanently. In- 
vestigation shows that this very often occurs where family and 
community pressure has caused the man to marry while he secret- 
ly retains certain reservations with regard to how much he is 
going to enjoy family life. 

There is a second type of rejection faced by the individual. 
This occurs in many families who thoroughly reject their children, 
by attempting to conceal it. The type of behavior in this situa- 
tion is the typical “Momism” which some of our recent writers 
have stressed. Very often the woman, not desiring the pregnancy, 
seeks to hide from the world her distaste of her child by smother- 
ing it with kindness. In such cases we really have the parent re- 
jecting the child, by allowing her guilt feeling to so sway her 
actions that she appears to be extremely fond of the youngster. We 
find that she is not truly fond of her child. In a situation of this 
type the child) may succumb to this saccharine sweetness and be- 
come a mama’s boy; or he may again completely reject such at- 
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tentions because of their sham. In either case the child will grow 
to be an individual for whom it is difficult to lead a good family 
life. 

Then there is the problem of the individual who does not face 
life realistically. We all have certain capacities and limitations 
which are not only hereditary in nature but also limited by such 
environmental restrictions as unrealistic attitudes foisted upon 
us by our families, friends and other persons with whom we come 
in contact during early formative years. One environmental pres- 
sure which is worthy of singular comment is the tendency in our 
society to “hitch your wagon to a star.” Very often this is com- 
pletely out of touch with one’s ability. In other words, one sets a 
goal that is too high for accomplishment and upon failure the in- 
dividual tends to feel himself very unhappy. This unbridled yearn- 
ing for “success” works fairly satisfactorily in a rapidly expand- 
ing country but works very poorly in a non-expanding society. 
Our society is gradually becoming more regimented, and less ex- 
pansive so that we will be facing this problem for many years to 
come. Even where the individual is able to satisfy his utmost am- 
bition in material things, this is usually accomplished at the ex- 
pense of one’s feeling of security. Whether it is frustration which 
results from failure or insecurity which results from a feeling ot 
undeserved success — both of these, when added to a lack of ad- 
justment in family living, makes one susceptible to a divorce 
problem. ; 

The individual’s inability to live in outside society very often 
is a factor in bringing on the divorce where the individual is well 
adjusted to himself, and to his family — but his personality simply 
is not sufficiently in tune with the attitudes of those around him. 
In this instance very often the man or woman simply can’t make 
a go of the marriage financially. Also here we have the individual 
who changes jobs because of his inability to work in the outside 
world with a minimum of discomfort to himself and those around 
him in his industrial endeavors. Very often here we have the shy, 
withdrawn type of person who functions well in small groups but 
does poorly in contact with the world at large. 


2. THe Custopy oF THE CHILDREN 


The second major problem we are faced with is the custody of 
the children. The individual who has committed the act of aggres- 
sion which brings about the divorce may or may not be the proper 
person for custody. The situations in which the Court finds itself 
very often are as follows: 

(a) The husband and the wife may work, with neither 


having sufficient time to devote to child raising. 
(b) Where the husband is employed at a mediocre job 
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and the wife is a housewife but resents every moment of 

the housework presented by her duties as homemaker. 

(c) Where the wife works at a more successful job than 

the husband so that she is perhaps better able to take care 

of the financial needs of the family than the man. 

(d) Where the parents, in view of previous behavior 

toward the children, are neither one fit to have custody. 

(a) Let us discuss the first situation: 

With the increasing of feminine employment to the extent 
that 20,000,000 women are employed in the United States, it is 
only natural that the court is often faced with the problem of 
having no parent who can devote full time to the child’s welfare. 
Many parents feel that as soon as the child has reached six or 
seven years of age both parents may work so that the family may 
enjoy the material comforts of life. In this type of situation where 
the family has raised itself to a high standard of expectancy of the 
good things of life there is a probability that both parents will 
continue to work. Several methods may be used for the benefit 
of the children, one of these being to place the child in a day 
nursery while the mother or father with custody works at a job. 
Research at the Mooseheart Foundation indicates that if there 
is to be parental neglect it is desirable that the child be placed 
with a group of friendly youngsters rather than being foisted off 
on some adult who does not desire the care of the child. 

The second solution to this problem would be to give the child 
over to a grandparent or some other adult while the custodial 
parent works. While this functions in theory it presents certain com- 
plications. First, if the grandparent or older person seeks to control 
the child, the age discrepency between the child and the grandparent 
may act as a barrier to the point where the child will either be rigid- 
ly controlled or left to shift for himself. Secondly, the child has one 
“parent figure” during the day (grandparent) and another during 
the evening (custodial parent), both of them expecting different 
behavior from a, “good child.” This leads to an inconsistency in 
the child’s environment which is somewhat questionable as to his 
proper development. The day nursery offered above seems the 
more realistic solution, leading to a better socialization of the 
child, and not resulting in two “parent figures” entering the child’s 
life. Some may say that the person in charge at the day nursery is 
a “parent figure,” but I take the position that the group pressure 
of the other children upon a young child is a far more potent factor 
than is the adult in charge. 

(b) This is a serious dilemma for the Court. 

With a mediocre job the husband can hardly afford to have 
his wife take care of the children as a sole occupation, particularly 
if a divorce is granted and two households are maintained. Where 
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a wife rejects housework to a violent degree we usually feel that 
there is a rejection of the feminine role by the wife, even though 
she may be capable of bearing children. A realistic solution to 
this may well be for the wife to assume a role that suits her a 
little better than that of homemaker, namely, a role of bread 
winner equal to that of the husband. Here may be the type of 
situation where the children would be better off in a foster home 
completely removed from the influences of a discontented, re- 
jecting, mother and a financially unsuccessful father. 

(c) Here again is the woman who rejects her role of ma- 
ternity and seeks adequate compensation in an “emancipated 
world.” 


If our society were not so dead set against the mans’ assuming 
the role of the homemaker, it might be more realistic if the man 
stayed home and took care of the children while the wife worked 
so that he would be standing beside the garden gate when she 
arrived home. However, this is a non-acceptable solution which 
is rarely available to the court. Therefore, a solution will entail 
guiding the mother to see that she is rejecting her children by 
her gaining success in other fields, pointing out to her that the role 
of homemaker can be the most satisfying of all professions. The 
role of cooperation with her husband in efficient management of 
the home is to be stressed. It is essential that she receive recogni- 
tion for this from her husband and children. It is further neces- 
sary that she see that her urge for business success is a wedge 
which will force a divorce not only in this marriage but in her 
next one. If the divorce is actually granted there is a serious 
question in my mind whether the custody should be placed with 
the mother. Placement of custody with the father together with 
contributions by the mother toward child support might be real- 
istic. This would involve placing the children, of course, in a day 
nursery during the father’s work day; however, tu place the chil- 
dren with the mother when she has such a highly aggressive urge 
for success — would lead to the discomfort and insecurity of the 
children. ; 

Further, there are indications that the mother will spend less 
time with the children after work than will the father in this 
case, because of the outside activities which a successful business- 
woman must carry on in order to keep her own prestige in the in- 
dustrial world. 


(d) Here the court finds the mother and father morally unfit 
for the children. 


With the publication of Kinsey’s work in 1948' and the work 





1 Krnsey, SexuaL BEHAVIOR OF THE HUMAN MALE (1948). 
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of Morris Ploscowe on sex and law,’ perhaps our evaluation of 
some of these parents as being “morally unfit” requires revision to 
meet human behavior patterns. The basic principle, as I see it, 
is whether the acts of the parents are so offensive that they are 
completely outside the pale of acts done by the remainder of the 
population. Too often a father is denied custody because he has 
been seen in the company of another woman. The court is out- 
raged and sometimes places the children with the mother even 
where she is temperamentally unfit for child raising. There have 
been cases where the court places the child with the father be- 
cause the mother has been guilty of unconventional sexual con- 
tact such as oral genital relations with her own mate. Although 
such behavior is not accepted in some mores, and not completely in 
our own society, more careful scrutiny of each case of such uncon- 
ventional behavior is needed. It is essential that each problem be ap- 
proached without a preconceived notion on behalf of the court as to 
the harm done to our society by such behavior. Rather, the whole 
marriage relationship should be evaluated from the standpoint of 
the needs of each individual mate, taking into account the possible 
effect of such behavior upon the children of the marriage. The 
legislature has set up certain standards of behavior, but it is sin- 
cerely urged that the judges take into account all that the scien- 
tists have learned with regard to human behavior before taking 
an a priori position on the matter. 

A more realistic position might be that where there is uncon- 
ventional behavior by one party this should be considered prima 
facie evidence of moral unfitness, but should not be completely 
conclusive without careful examination of all the factors in the 
family matrix. There can be just as much “moral” unfitness in a 
man or woman who is operating on a high level of tension, as there 
can be in some unconventional act. Fitness to assume a child’s 
custody all depends upon one’s definition of the children’s needs. 
Certainly the security and understanding of the child’s problems 
should be paramount, and the behavior of the adults should al- 
ways be considered in the light of what effect this will have upon 
the child. We know from Kinsey’s report that there is a wide range 
of human behavior as it relates to sexual morality. Let us introduce 
the scientific knowledge of behavior as it relates to morality before 
we, or others, judge those who sit across the desk from us as 
divorce clients. 


The Welfare of the Children: 
While we all recognize that the problems of divorce and cus- 
tody of the children are within the province of the court of domes- 





2 PLoscowz, Sex AND THE Law (1951). 
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tic relations, too often the divorce precedes the actual settlement 
of the problem of the children. That does not mean that the judge 
fails to make inquiry into the provisions for the children. Rather, 
there is a tendency to regard the two as parallel actions which 
must be settled within a reasonable time after the divorce action 
is filed. Let us look at it from the child’s point of view. The child’s 
entire world is tied up in a man and a woman whom he knows 
as mother and father. The child’s whole concept of its world is 
screened through the attitudes of these two people during the 
child’s early life. He comes to accept these people as naturally 
living around him, just as you and I expect to see automobiles 
running on the streets of our cities. Even though there may be 
serious disagreement between the mother and father, the child 
very often knows no different type of behavior and accepts these 
arguments as part and parcel of these “strange people” who are 
his mother and father. The real crisis comes when there is a 
physical separation of the mother and father which entails the child 
being forced to live with one or the other. The child’s feeling of 
security is severely challenged at this point. Studies have general- 
ly shown that young children prefer to be with their mothers, 
possibly because they are with her more than the father. How- 
ever, the need of affection from the father is none the less real 
and many children feel the need of having both parents constantly 
around — which, of course, at the point of divorce is impossible. 


It seems to me that the divorce should not be granted until 
some arrangement is made on behalf of both parents to restore 
that degree of security to the child by whole-heartedly cooperat- 
ing in providing a good environment under the custody of one or 
the other parent, together with good visitation rights on behalf of 
the “non-custodial parent.” It would seem to me highly advan- 
tageous that either parent who attempted to use the child as a 
pawn in securing an advantage of the other partner should be 
subject to contempt of court, and subject to severe penalties by 
the court. If the child felt less like a pawn, and felt that both 
parents were sincerely interested in his welfare—it would be 
my prediction that the incidents of maladjusted children would 
be reduced. Furthermore, our studies in industrial psychology on 
the matter of goals would indicate that parents who were forced 
by the court to take a cooperative attitude in the settlement of 
the children’s problem before they themselves gained their goal 
of divorce — might well reach a realistic goal themselves on a 
more solid foundation than is now possible. This delay of the di- 
vorce proceedings would not be based upon a certain time period, 
but rather would be based upon a settlement of the children’s 
problems prior to the final dissolution. 
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The problem of the divorce lawyer is like that of the captain 
of a foundering ship. If he orders his client into the lifeboats 
he may be cormitting them to a sea of uncertainty which may 
engulf them completely. If, however, he elects for his pas- 
senger to stay aboard the sinking ship, they have an equally 
threatening possibility of complete annihilation. If the lawyer ob- 
tains the divorce for a family with children he may be committing 
at least the wife and children to extreme unhappiness, insecurity, 
and problems of living that seem almost insurmountable. Since 
the courts grant only limited visitation rights, the man himself is 
financially paying for the pleasures of a family which he never 
gets to enjoy. Furthermore, it has been my experience that a ma- 
jority of the problems in marriage appear to stem from the prob- 
lems of child rearing. The mother, in the case of divorce, usually 
is granted the custody. However, during the visitation by the father 
with his children, the children often tell him of their progress. The 
court relies upon the individual father to file proper motions in 
the event that there is a gross mistreatment of the children. Since 
child training was probably one of the points of dispute before 
marriage, the divorce itself merely seeks to intensify the bitter- 
ness of the family, impairs their financial security — and, in short, 
means a continuance of the very problems of child rearing which 
helped precipitate the divorce. 

None of us has a solution but for purposes of suggestion I 
submit the following proposals which may aid us: 

(a) That there be a continuity of supervision in a divorce 
action. It would be excellent if each client would remain with the 
same attorney throughout the litigation; however, usually the 
same restlessness that brought on the divorce proceedings brings 
about a change of attorneys in mid stream. Many times the at- 
torney gives very practical advice which tends to dislodge the at- 
titudes of the client. If the advice is too severe for the client to 
take, he often changes lawyers, when the actual problem is for 
him to change his own attitude. In other words, we see the client 
running away from his own problem from lawyer to lawyer, seek- 
ing the Holy Grail in each parcel of advice. 

(b) That the court set up a series of group therapy sessions 
(men separate from women) dealing with attitudes in marriage 
and in child rearing, supervised by employees of the court, trained 
in scientific psychological procedure. Non-attendance or non- 
cooperation on the part of either parent could be handled by 
judicial contempt of court. 

(c) That no divorce case be dismissed until the permission 
of the court is obtained after a full hearing before an officer of 
the court. Too often a dropped divorce suit is followed by a series 
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of dismissed divorce suits between the same mates. It is like a 
running battle in which the exhausted combatants merely call a 
truce until they have built up their strength again to file another 
action. 


(d) That each and every child be evaluated as to intelligence 
and personality deviations in an effort to bring about a healthy 
adjustment of the children and to cut down the divorce rate in the 
next generation. This could be tied in with an implementation 
program in the schools supervised by either a court worker trained 
in psychology, or the school psychologist. 


(e) That no divorce be granted until a court referee has 
satisfied himself that all the members of the family have attempted 
to reach a position of maximum adjustment possible during this pro- 
cedure. 


(f) That the fact finding matters be divided from those func- 
tions of the court which are essentially judicial in nature. In other 
words, a referee might well be in a better position to accumulate 
the facts on the marital proceedings, with the ultimate decision 
remaining with the judge. This would mean the creation of a 
number of referees who would hear the matters and make recom- 
mendations. The present procedure of much of this fact finding 
being done by the social worker seems unrealistic because the 
social worker, while having adequate understanding of the emo- 
tional problems involved, is not familiar with the judicial pro- 
cedure. The referee should be an attorney properly schooled in 
judicial techniques, holding his hearings in private but with a de- 
gree of ceremony. If we are going to maintain the procedure as 
being a judicial function, the prestige of the court must be proper- 
ly maintained, and not be allowed to descend to the level of an 
informal conference. The layman expects a degree of austerity 
and prestige to emanate from the court. If we were able to com- 
bine this with a degree of understanding, there would be better 
acceptance of the judicial decrees. 


(g) That all juveniles whose parents are parties to a divorce 
action report to an officer of the juvenile court until eighteen years 
of age, not with the thought of punishment, but with the thought 
of giving some outside supervisory guidance to the children in- 
volved. 


The problem of divorce is becoming more serious as our cost 
of living rises, as our society becomes more complex, and as the 
number of ill-conceived marriages continues on the rise. Not until 
the State takes a definite stand in seeking to stem the flood of 
divorces by guiding the people into a path of self-analysis — only 
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then will we begin to lessen the divorce problem as it stands. 
Certainly no one lawyer can do more than contribute in a small 
way toward the problem. Perhaps the thoughts set down here may 
provoke some movement toward a more realistic approach to the 
problems of family living. 











Judicial Fact-Finding and Psychology” 


JEROME N. FRANK** 


Lawyers and judges must constantly act as psychologists or 
psychiatrists. The lawyer in his office often serves as an amateur 
psychiatrist to his clients. Our legal vocabulary shows that courts 
cope daily with such psychological matters, as, for instance, “mo- 
tive,” “intention,” “malice,” “mental cruelty,” “delusions” and 
“undue influence.” 

In particular, the psychology and psychiatry of witnesses has 
immeasurable significance for the following reasons: Decisions in 
law suits determine the fate of litigants. In a criminal suit, the 
decision affects the liberty, and sometimes the life, of the defendant. 
In a civil suit, it may mean the financial ruin or loss of reputation 
of one of the parties. And most decisions turn on the oral testimony 
of witnesses. For the facts of most lawsuits happened in the past. 
so that the trial court acts as an historian: It can learn of those 
facts only as an historian learns of facts — at second or third hand, 
through the stories of witnesses. If a witness, deliberately or un- 
intentionally, tells a story that is significantly inaccurate, and if 
that witness is believed by the trial judge or jury, then a man may 
wrongly lose his life, liberty or fortune. 

Thus oral testimony usually is pivotal. And the accuracy of 
the trial court’s evaluation of the accuracy of testimony is usually 
the most important element in the administration of justice in 
courts. The most excellently wrought legal rules, whether judge- 
made or embodied in statutes, though expressive of the highest 
ethical attitudes, go to pot in many a lawsuit because the decision 
rests upon erroneous findings of fact which derive from undis- 
covered mistakes in testimony. 

Yet the methods by which trial courts ascertain that accuracy 
are amazing sloppy. Worse, the legal profession has done sur- 
prisingly little to study those methods to see whether they can 
be improved. One would think that the greatest care would be 
taken to insure that so far as possible, errors on the part of witnesses 
be detected. 

In some cities today a man cannot obtain a license to drive a 
car without an examination to determine whether he can see and 





* Remarks delivered before a meeting of the special committee on law and 
psychology, American Law School Association, Columbia University, Novem- 
ber 28, 1952. 

** Judge, United States Court of Appeals, Second Circuit; author of: 
Courts on Triat (1949), Law anp THE Mopern Minp (1930), and other books. 
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hear or has any grave mental defects because it is recognized that 
an incompetent driver, since he may destroy human life or property, 
is a sort of lethal weapon. It is no less true than an inaccurate 
witness, if his inaccuracy is not discovered, may destroy life or 
property, may be thus a lethal weapon. We are, however, not 
nearly as careful in checking up on witnesses as we are on pros- 
pective drivers. 

(Parenthetically, I want to bear down on the tragic results 
in civil cases, because almost exclusive attention has been given to 
the tragedies resulting from mistaken testimony in criminal cases, 
and because little heed has been paid to tragedies which similarly 
result in civil cases.) 

It is a commonplace that a witness may be seriously mistaken in 
one or all of three ways: (1) He may have erred in his original 
observation of the past event. (2) Or in his subsequent memory of 
what he observed. (3) Or in the way his memory of his original 
observation is communicated to the trial court. 

The psychologists and psychiatrists know much about each of 
these three foci of infection and about the physiological and psycho- 
logical factors which cause such errors. The courts, however, have 
done relatively little to learn, or to use, this psychological and 
psychiatric wisdom. 

Long ago, Muensterberg called this lack to public attention.' 
In the late 20’s, Robert Hutchins (then of Yale) and some asso- 
ciates began to suggest the practical value to the courts of closer 
cooperation with those other professions.? Since then, virtually 
nothing along those lines has been done, although a few of us 
have repeatedly urged joint studies of the kind under consideration 
at this meeting. 

Psychological and psychiatric experiments as to errors in per- 
ception, memory, and communication have been conducted largely 
in laboratories. To make them useful court-wise, they need to be 
adapted to court-rgom conditions. It is helpful in this connection 
to look upon a trial as basically a process of attempted, and often 
defective, communication conducted in singularly difficult cireum- 





1 MUENSTERBERG, ON THE Witness Sranp (1933). 

2See Hutchins, The Law and The Psychologists, 16 Yate L. J. 678 (1927); 
Hutchins and Slesinger, Some Observations on The Law of Evidence: Spon- 
taneous Exclamations, 28 Cor. L. Rev. 432 (1928); Some Observations on The 
Law of Evidence: Memory, 41 Harv. L. Rev. 860 (1928); Some Observations on 
The Law of Evidence: The Competency of Witnesses, 37 Yate L. J. 1017 
(1928); Some Observation on The Law of Evidence: Consciousness and 
Guilt, 77 U. or Pa. L. Rev. 1 (1929); Some Observations on The Law of 
Evidence: State of Mind in Issue, 29 Cor. L. Rev. 147 (1929); Some Observa- 
tions on The Law of Evidence: Family Relations, 13 Mrnn. L. Rev. 675 (1929); 
Legal Psychology, 36 Psycuou. Rev. 13 (1929). 
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stances.’ 

Whether such studies can yield practical and specific expedients 
for trial purposes, no one can be sure. Perhaps they will do no 
more than to underscore the fallability of testimony — and there- 
fore of court decisions — and thus induce changes in legal rules so 
as to make allowance for chances of errors in the decisions. Such a 
result would by no means be valueless. 

But we ought to explore the possibility of reaching more useful 
results. For instance, we may be able to develop what I would call 
“testimonial experts,” whose testimony will assist trial courts in 
evaluating testimony. I mean something like this: A psychologist 
and a psychiatrist will examine a witness and report to the trial 
court whether he has marked defects in perception, memory, and 
communication, with particular reference to the specific matters 
about which the witness testified. To a limited extent, such testi- 
mony has been employed in respect of complaining witnesses in 
prosecutions for sex offenses. In the Hiss case,* the psychiatrists 
testified about the witness Chambers. But they did so without an 
opportunity for clinical examination or interviews. It may be doubt- 
ed whether, in such circumstances, the expert testimony can be 
helpful. Here is a field for joint exploration by lawyers, psycholo- 
gists and psychiatrists. I warn that there are some unsettled legal 
problems here on which I am giving no opinion. Incidentally, there 
should be considered the question whether, in this context as 
well as others, the current conventional use of expert testimony 
does not need to be drastically revised by centering on the testi- 
mony of neutral experts called by the judge. 

The competence of a witness to testify at all— because of 
infancy, senility, or other conditions affecting the capacity to 
testify has long been a judicial problem of an obvious psychological 
character. In such a case, psychiatric advice to the judge is often 
essential to a sound ruling. 

Such advice is also sorely needed in other circumstances, as 
where an apparently competent witness is allowed to testify and 
does so in a plausible manner which covers up his inability to 
testify accurately, an inability which a psychologist or psychiatrist 
might uncover. The extreme case is that of the litigious paranoiac; 
but there are other witnesses whose dearrangements are far less 
obvious. 

Sidney Simpson said, a few years ago, “A completely reliable 
lie detector might revolutionize court procedure.” Such devices, in- 





3 See Cleary, Evidence as a Problem in Communicating, 5 Van. L. REv. 277 
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4 United States v. Hiss, 88 F. Supp. 599 (S. D. N. Y. 1950). 
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cluding truth serums, have been much discussed.’ There is a 
general agreement that they are not sufficiently reliable, as yet 
at any rate, for court-room use. But they deserve further study. 

Those who hope by such semi-mechanical devices to ensure 
that perjured testimony will be exposed neglect this fact: No such 
contrivance will expose those biases of honest witnesses which 
are not lies but which account far more for inaccurate testimony 
ihan does perjury. Nor will any such device help to expose gross 
errors in a witness’ honest, original observation of an event. Can 
the psychologists and psychiatrists devise less mechanistic means 
for that purpose? 

Fiction writers such as Dickens and Trollope have correctly 
shown how ridiculous it is to expect an ordinary man, unfamiliar 
with court-room ways, to give accurate testimony when hampered 
by the exclusive use of the question-and-answer method, especially 
when this is accompanied by brow-beating in cross-examination. 
Yet in this country that method of handling witnesses still largely 
maintains. Psychologists and psychiatrists could do much to show 
up the folly of this method, and thus lead to its drastic modification. 

Our courts hold that the demeanor of a witness while orally 
testifying in court — his fluency, hesitation, steady or shifting gaze, 
and the like—constitutes a crucial factor in evaluating the reliability 
of his testimony. So much is this so-called “demeanor evidence” 
stressed, that upper courts, unable to see and hear the witnesses, 
usually refuse to review the trial court’s conclusions of fact insofar 
as they rest on the trial court’s evaluation of an orally-testifying 
witness’ credibility. 

Many psychologists and psychiatrists, however, on the basis 
of experiments, have expressed skepticism as to evaluations founded 
on a speaker’s demeanor. Accordingly, this question needs much 
study: Does such skepticism justify a complete rejection of the 
present judicial reliance on “demeanor evidence”? 

We do know, from occasional candid remarks by trial judges, 
that some of them: utilize absurd rules-of-thumb such as these: 
A witness unquestionably lies who, while testifying, throws back 
his head; or wipes his hands; or shifts his gaze rapidly; or blushes, 
or bites his lips; or taps steadily on his armchair. Many litigants 
must have been victimized by judges who employed such or similar 
undisclosed yardsticks for measuring credibility.° 

This points up the need for educating trial judges in at least 
the rudiments of modern psychology and psychiatry. 

It points to more: A trial judge is himself a witness — a wit- 
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ness of the witnesses. His faulty observation of the witnesses, due 
to inattention or other factors, or his mistaken recollection of his 
observations, affect his fact determinations. 

Perhaps more important, a trial judge’s reaction to a witness, 
and thus the judge’s decision, may be the consequence of an un- 
conscious bias, a bias unknown to the judge himself, for or against 
persons with red hair or black hair; for or against women or old 
women or pretty young women; for or against Irishmen, priests, 
Jews, Negroes, policemen, etc. The decisional process in trials 
is at the mercy of such hidden prejudices. Must we not, in our law 
schools, educate future trial judges, through fairly intensive self- 
explorations so that they have some acquaintance with their own 
idiosyncratic, buried prejudices, and so that, with such acquain- 
tances when they become judges, they will have at least a chance 
to overcome those biases? But how, without the considerable ex- 
penditure of time and money involved in psychoanalytic treatments, 
can most law students — future trial judges — engage in such self- 
exploratory voyages? 

I have for some years discussed this problem in print. I talked 
it over recently with Harold Lasswell who made the following 
suggestions which he authorized me to quote: 

“Law schools can be made more effective teaching institutions 
if they enlarge the opportunities for self-understanding available to 
the students. A great deal can be done to develop awareness of 
bias and alertness in coping with it. Two promising lines: (1) 
Provide a sequence of training films sufficiently comprehensive 
to give a modern conception of the growth of personality and the 
dynamisms of collective action. This ought to be a basic tool course 
for everyone dealing with people. In order to capture the immediate 
interest of students in a professional school the general films should 
be supplemented by films dealing explicitly with the judicial proc- 
ess. Research is needed to evaluate the effectiveness of pilot 
courses, and to aid in discovering the needs and interests of the 
student audiences. The problems connected with the improvement 
of self-understanding are fruitful topics for research. (2) Provide 
an appraisal center accessible to law students where tests of apti- 
tude and attitude can be comprehensively given. The results should 
be interpreted to the student, and will in many instances lead to 
the request for therapy. But the principal aims of the center is to 
contribute to self-understanding, and hence to a more valid estimate 
of the credibility of witnesses, and of the problem of using the 
coercive instruments at the disposal of society in constructive ways 
in dealing with problem persons. The appraisal center would pro- 
vide a valuable body of information about the manner of man who 
seeks out the legal career in our civilization.” 
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I think these proposals merit careful consideration. But I 
strongly incline to doubt whether, if adopted, they would alone go 
far enough to create the needed self-awareness on the part of fu- 
ture trial judges. 

Would it not be well to have attached to the courts a judges’ 
psychiatrist whom a trial judge could visit periodically, when he 
feels himself subject to strain, a visit which would arouse as little 
comment as if he were going to a dentist or barber? 

To advance further along these lines, what can the students 
of the “mind” or “psyche” do to illuminate the subject of the trial 
judge’s “gestalt”’ — his reaction as a whole to the testimony? What 
is the relation of this “gestalt” to the judge’s decision and to his 
so-called opinion —i.e., his explanation of his so-called decision — 
if he publishes one? 

Except for a little that has been learned about litigious para- 
noics, lawyers, psychologists and psychiatrists seem to know next 
to nothing of the motives which induce men to bring or defend 
law suits. We should endeavor by joint efforts to go deeper into the 
motivations of litigants. For those motivations may often influence 
their testimony. 

And here we come upon a subject to which at the outset I 
briefly adverted: The psychiatric function of a lawyer with re- 
spect to his clients. Surely here the psychiatric experts can aid 
the lawyers.® 


A related problem is that of the lawyer interviewing witnesses. 
There is danger that, try as he will, he will inadvertently coach 
those witnesses so that they will partly—and more or less un- 
consciously — fabricate parts of their testimony. 

Finally, naive, stereotyped but unverified notions of the aims 
of litigants, as if they were uniform and standardized, affect many 
policy judgments which, in turn, enter into important legal rules and 
doctrines. 


I have spoken of trial judges and little of juries. This I have 
done for two reasons: 

(a) I have attempted, as above indicated, to underscore civil 
litigation as distinguished from criminal suits; and much civil 
litigation goes on before judges sitting without juries. Of course, 
most of the problems that I have outlined arise in connection with 
both criminal and civil actions. But in the past few decades, most 
of the time and money devoted to psychological-legal problems has 
been limited to the criminal field; and at this moment considerable 
sums of money are available for such investigations. Money is 





7 See, KOPFFKA, Gestalt, 6 Encyc. or Soc. Scrences 642 (1931). 
8 See Fortas, The Legal Interview, 15 Am. J. or Psycuiatry 91 (1952). 
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lacking, and studies are essential, however, with respect to psycho- 
logical problems which have no unique relation to criminal suits or 
criminology. To be sure, the studies of those interested in crimes 
and criminal procedure have thrown, and will continue to throw 
light on the entire legal-psychological area. But I do urge that we 
deviate from tradition by focussing more attention on these deficien- 
cies not peculiar to criminal trials. 

(b) Without doubt, jury trials render far more difficult the 
task of bringing psychological insights to bear on trials and trial- 
court decisions. In civil litigation, we seem slowly to be moving 
towards the condition in England where relatively few civil jury 
trials occur. In criminal trials, however, the trend away from the 
jury in this country is far less marked. How to educate future 
judges, psychologically and psychiatrically, in dealing with testi- 
mony, is baffling. How to so educate prospective jurors is an even 
more horrendous problem. Something of the sort can be done by 
requiring prospective jurors to attend schools for jurors, in which 
fairly intensive education would be given on the aims and various 
methods of court-house government. Here again, the psychologists 
and psychiatrists can be of service. 

Unless we solve most of the problems I’ve presented, we shall 
continue to have a legal system so defective that it provoked this 
disturbing remark from Learned Hand, our wisest judge: “I must 
say that, as a litigant, I should dread a law suit beyond almost 
anything short of sickness and death.” 

In closing, let me say that modern students of the psyche should 
not turn up their noses at the lawyers. For it was Francis Bacon, 
a keen lawyer, who said, “Numberless are . . . the ways, and 
sometimes inscrutable, in which the affections color and affect the 
understanding”; and that “a man’s disposition and the secret work- 
ing of his mind are better discovered when he is in trouble than 
at other times.” 

I make that reference, lest you think I advocate surrendering 
legal administration to the “mental” experts. I do not. I respect 
them — that is, some of them — profoundly. But I think we need 
to be beware of the tendency,/ascribed by someone to me) the 
psychiatrist the sole “hero of contemporary culture.” 








The Use of Psychological Techniques in Tests 
of Deception 


By Bernarp R. Hiciey* 


A summary of the work of experienced examiners in decep- 
tion indicates that errors in the interpretation of their graphs do not 
exceed 3 per cent. However, an additional 17 per cent of their 
graphs are too indefinite for them to make a finding of deception.! 
This means that one out of five suspects is an emotional or mental 
deviate who cannot be successfully tested with the methods in com- 
mon use.? Apparently some new techniques are needed which will 
give valid results in these cases. The psychological techniques out- 
lined in this paper have been found useful in testing deviates whose 
reactions are difficult to interpret. 

The first technique used is the determination of the psychologi- 
cal type of the suspect, that is, whether he is a normal reactor or a 
deviate. Typing the suspect answers the question: Would this sus- 
pect, if given the opportunity, be likely to commit a crime of this 
kind? 

Four types of deviates may be identified from tests made with 
the Reactograph,’ an extremely sensitive recorder of pulse, blood 
pressure changes, respiration curve, and skin conductance,‘ together 
with timing and signal devices. These four types are the dead-pan,' 
the neurotic, the compulsive neurotic and the free explosive psy- 
chotic. 


* Psychologist, Alfred L. Willson Children’s Center, Columbus, Ohio; de- 
signer of the Reactograph herein described. 

1 Cureton, A Consensus as to the Validity of the Polygraph, 22 Tenn. L. 
Rev. 728-729 (1953). 

2The Lie Detector, as is well known, is based on the principle that an 
emotional disturbance will register in the physiological reactions. It is as- 
sumed that, if an individual should lie about some matter, he will develop a 
certain amount of anxiety due to pangs of conscience (or the possibility of 
detection), and this anxiety in turn will cause his blood pressure to rise, 
his respiratory and pulse rates to increase or will be manifested in other 
physiological changes. That this assumption has been said not to hold com- 
pletely true for some abnormal personality types, see Floch, Limitations of the 
Lie Detector, 40 J. of Cr. L. & Criminology 651 (1950). 

3 The Reactograph is in use at the Ohio State Bureau of Identification and 
Investigation; the Crime Laboratory of the Columbus Police Department; the 
Indiana State Police Laboratory and the Alfred L. Willson Children’s Center 
Clinic. 

4 This graph is the quantitative recording of a tiny, variable electric cur- 
rent, flowing through electrodes attached to the palmar surface of the middle 
fingers of each hand. 

5See, Why Julia Misbehaves, Gen. Exect. Dicesr (Sept.-Oct. 1950). 
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The dead-pan syndrome is probably the basic deviate type 
from which the other three types develop. It is found in about 
one in ten delinquent children tested on the Reactograph, but is 
rare in adult suspects. This syndrome may be identified from the 
skin conductance graph, which is almost a straight line. The be- 
havior characteristics of the juvenile dead-pan are a drawn, tense 
expression; the inability to laugh or relax; a readiness for tears un- 
der emotional stress and a wild look when angry. Dead-pans lack 
perspective, do not plan for the future and live only for what sat- 
isfaction the present offers them. Their emotional life, if such it 
could be called, is completely self-centered. 

Physically, the dead-pan has a significantly negative basal 
metabolism rate, with the possibility of an hypoactive endocrine 
system. In tests of masculinity-femininity,® the dead-pan boy has 
an effeminate score; the dead-pan girl, a masculine score. Overt 
homosexual behavior, however, is rare; they appear to be in an 
asexual state.’ The intense repression of emotional reactions is an 
intolerable state which cannot last into adult life without deteriora- 
tion of the personality. If it does so persist, it apparently degen- 
erates into early schizophrenia. About 40 of 100 adult patients at 
the Logansport, Indiana State Hospital,’ were found to be dead-pan 
on the Reactograph. Most of these patients were of the catatonic 
type.° 

Remaining a dead-pan and becoming a catatonic schizophrenic 
is not the only prognosis for the dead-pan. The other three deviate 
types of behavior are believed to have their origin in this syndrome. 
The dead-pan may develop a neurotic type of reaction as a result of 
intense anxiety. The neurotic tends to funnel his emotions into a 
few areas while many other areas remain dead-pan. These ex- 
plosive areas often send the skin conductance curve off the graph. 
Neurotic reactions explode directly in response to a stimulus, not 
at random, as in the psychotic type. Should one of these neurotic 
reactions coincide with the reaction to a question concerning a 
crime, the graph might be wrongly interpreted as indicating decep- 
tion instead of as a basic neurotic pattern. For example, suppose 
the word “lie” arouses a neurotic reaction because of childhood 





6 Such as the Terman-Miles Attitude-Interest Tests. 

7 Recently hormones together with psychotherapy have been used in 
the treatment of dead-pans with favorable results in changing personality. 

8 Dr. John Larson, superintendent, who could be justly named, “the father 
of lie detection,” was in charge of these experiments. His book, Lying And Its 
Detection (1932), is still in general use. 

9 Catatonic. A state found in some forms of schizophrenia, in which energy 
seems maintained either at a very high or very low level. In catatonic ex- 
citement, the patient exhibits apparently purposeless overactivity. In catatonic 
stupor, he fails to respond to, or pay attention to, external stimuli. [David- 
son, Forensic Psychiatry (1952) }. 
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conditioning. The reaction might resemble that of deception. When 
the area of the neurosis is understood, the examiner controls the 
test by using the word, “truth.” 

Neurotic behavior is more likely to distort the personality of 
the individual; compulsive behavior to harm society. That is, the 
compulsive is usually of a criminal type. The compulsive differs 
from the neurotic in the degree and nature of his compulsion. Both 
types have a compulsion to behave in a certain way. 

It should be noted at this point how much of the deviate be- 
havior of adolescence and adult life can be traced back to the en- 
vironment of infancy. Almost without exception, the early life of 
the dead-pan is one of frustration, unhappiness, and inhibition of 
his normal reactions. These children never develop the emotional 
reactions toward parents commonly called love. Hostility develops 
toward one or both parents and later becomes a psychotic hostility 
toward society. Both neurotic and compulsive behavior is also con- 
ditioned in early life, probably by the sixth year. 

The frustrating early life of the dead-pan makes him vulnerable 
to conditioning experiences, that is, to two or more incidents taking 
place at about the same time and thus becoming associated or bond- 
ed together in stimulating reactions. If the child were normally 
happy these experiences would have had little effect on him. Be- 
cause of his unhappy state he craves the satisfaction of the condi- 
tioning factor, which is often sexual. Fire, for example, acquires 
its power over the child because it is associated with sex in some 
experience. Thereafter the sexual drive is enhanced by the act of 
setting fire to such a degree that the child is helpless to resist the 
force of compulsion. Sex is always suspect as a factor in any com- 
pulsive neurosis. Peeping toms, fetishism, exhibitionism, klepto- 
mania and many other forms of compulsive behavior are examples 
of sex-conditioned compulsions. 

Sometimes severe repression of the compulsive behavior takes 
place in which the compulsion is driven into a period of latency by 
cruel and severe punishment or by pain resulting from the experi- 
ence, as in the case of fire. This period of latency often extends 
well into adolescence when another experience, similar to the first, 
triggers off the original behavior. The compulsive behavior is much 
stronger because of the sexual drives of adolescence. It should be 
noted, however, that sex crimes of a compulsive nature are often 
the work of individuals with an endocrine imbalance or deficiency, 
often hypogonital. In some cases the culprit is apparently normal 
physically but impotent sexually when deprived of the stimulation 
of the conditioned factor, as fire, for instance. 


A point frequently overlooked in studying the causes of com- 
pulsive arson is that early sexual incidents involving fire are some- 
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times conditioned to the act of striking a match or in tossing a 
match through the air as in playing “dive bomber.” The act of 
starting the fire thus becomes the source of the sexual stimulation. 
Arson investigators will discover that this type of arsonist is at 
home and in bed when the fire alarm is turned in, a type of be- 
havior which is not of much aid in his apprehension. Incendiary 
fires of undetermined origin are often the work of this type of 
arsonist. Studies made of compulsive arsonists, using the Reacto- 
graph to explore the conditioning, repressive, and triggering off 
incidents, show the importance of spotting these deviate individuals 
and of treating them when they are young. In one case studied, 
the pattern was discovered more than a year before extensive fires 
were set. Needless to say, treatment was not given until after the 
fires. Sex play with siblings was conditioned to the act of throwing 
matches. Severe punishment followed with a latent period lasting 
until mid-adolescence. This individual was hypogonital. 

In another case where the parental punishment was extremely 
severe, consisting of burning with cigarettes, cruelty, and mental 
torture, a notorious compulsive arsonist was the inevitable result. 
Other arsonists have been conditioned by bonfires or some con- 
flagration. These compulsives should be looked for at or near the 
fire they have set. Occasionally a child may be conditioned to fire 
apparatus making a run. His specialty will then be the turning in 
of false alarms, then placing himself in position to see the run be- 
ing made. One youngster of this type goes into a spasm of nervous 
ecstasy which he calls a “shivaree” while watching the run. This 
case is under study but it is interesting to note that this boy’s 
childhood was spent in the shadow of a fire station. He is likely 
in a repressed latent period at the present time. 

When a suspect being given a deception test is found to be a 
compulsive arsonist, the next step is to check his opportunity to 
commit the offense; in other words, check the validity of his alibi. 
In all cases of neurotics and compulsives, the objective is the secur- 
ing of a confession. These types are more likely to confess than the 
psychotic. The examiner who understands what to look for in com- 
pulsive crime and who knows why it takes place is more likely to 
get confessions. 

The “free explosive” psychotic is the most important type to 
recognize in a deception test since his specialty is a crime of vio- 
lence. The term “free explosive” is a description of the way skin 
conductance reactions explode at random with little relationship 
to the stimulus or test pattern. A graph may have twenty or more 
of these free explosions, many of them of higher altitudes than 
those resulting from reactions to the examiner’s questions. The 
respiration is also highly diagnostic, with many unique and vari- 
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able patterns of breathing in the same graph. The blood pressure 
graph will contain many areas of hostility, shown by sustained 
rises of blood pressure. Delusions, which are as real to the suspect 
as what happened, probably account for many reactions. 


These psychotics with the free explosions are not usually in- 
sane in a legal sense. This condition is often found in juvenile 
delinquents, where the offense is one of violence. Deception tests 
are difficult to interpret because these individuals have no twinges 
of conscience or feelings of remorse for what they have done. Their 
intense self-interest is their vulnerable point in a deception test. 
This type of suspect is likely to know something of lie detection, 
having acquired the sort of information passed around by parolees. 
As a result of this “training” they often attempt to control their 
reactions by modifying the breathing pattern and attempting to 
blot out blood pressure changes by muscle pressure on the arm. 
These attempts to malinger are easily detected, however. In their 
attempt to control the recorded reactions, they forget the many 
body movements which they would control were they under ques- 
tioning by a detective, for example. The psychological techniques 
used with this type make use of these vulnerable points. 


The first point of attack is the old-time device, known as the 
number or card test. In the number test the suspect writes a num- 
ber on a piece of paper, tucks it in his pocket and then by instruc- 
tion, answers “No” to all questions concerning the number written. 
This compels him to lie about the number written. Now this test, 
or rather trick, has little value as a determinant of deception as 
commonly used. Its purpose is to gain a psychological advantage 
over the suspect. The examiner usually knows by one trick or 
another, which number was written or which card was pulled. If 
the examiner cannot determine from the reactions alone which 
number was written, how can he use it as a yardstick to measure 
deception in the remainder of the test? The suspect usually rec- 
ognizes this test as a trick and as a result loses confidence in the 
entire test. Trickery, in any form, in a test of deception, has no place 
among the psychological techniques. Honesty and fair treatment 
should be the universal rule. 

The value of the number test depends upon offering it to the 
suspect as an opportunity to deceive. He may be told to think of 
a number, giving him the opportunity for deception. If he attempts 
some open form of malingering, as in writing a 6 which may turn 
out to be a 9, or a 1 which is a 7, this should be taken as indicative 
of deception. Generally, the more difficult it is to discern the num- 
ber from his reactions, the more likely he is to be telling the truth. 
If the suspect intends to deceive, he will try to deceive in the num- 
ber test as well as in other tests. Suspects often contend that they 
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fail to understand instructions, answering “Yes” to the number 
written. Their remarks after the test are significant in scoring it. 
The suspect will often tell the number he has written before the 
examiner has had an opportunity to examine the graph, a good 
sign of attempted deception. The number test properly used is 
a useful determinant of deception. 

The suspect who has made his mind up to deceive is appre- 
hensive in taking a test of deception. His remarks before, during, 
and after the test are a part of the test data and should be so 
recorded. Will he be shocked? Are needles used? He may care- 
fully explain that he is very nervous or has a bad heart. During 
the test his body movements should be carefully observed, especially 
those of the throat and mouth, hands and feet. A prone position on 
a couch is recommended for testing, for better observation of bodily 
movements under conditions of complete relaxation. Movements 
may be intentional to cover reactions to crucial questions, or they 
may be involuntary. If the latter they often indicate deception. In 
one case where one thousand dollars was stolen and cached away, 
the loot was located because one woman suspect wiggled a big toe 
when attempting to deceive. Objective observation and recording 
of data of this kind is helpful in testing deviates. 

The exposure on a screen of a standardized collection of pic- 
tures, such as the T.A.T. series,!° is another psychological device 
for determining deception. The suspect is instructed to look at each 
picture and think about it. Nothing is said by examiner or suspect 
throughout the test. The usual reactions are recorded, together 
with the exposure time of the picture. The suspect should be ob- 
served for attempts to malinger, as by closing his eyes to significant 
pictures. These pictures and other series made up for a particular 
crime have been found to be effective in determining deception. 
A series of pictures of this kind is valuable in the screening of a 
number of suspects, for only the guilty one will recognize the signi- 
ficant picture and react accordingly. Series of pictures of guns, in- 
struments of violence, crime scenes, etc., could be made up in ad- 
vance. The critical picture, printed in exactly the same way, could 
then be inserted in the series. The pictures should be printed in 
soft and shadowy tones to suggest detail rather than delineate it. 
The suspect’s vision should be checked under test conditions. 


Sucessful testing of deviate types requires an instrument with 
greater sensitivity than is needed for run-of-mine testing. The 
neurotic, for example, is very sensitive to any discomfort. The high 
cuff pressure of 90 mm. or more, used to record blood pressure 





10 Thermatic Apperception Test (Morgan and Murphy, Harvard, 1935). A 
series of pictures, ambiguous in reference, which the subject is asked to use 
as a starting point for fantasy. 
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changes on some of the older polygraphs, becomes intolerable to 
the neurotic in a few minutes. Whereas the suspect with stable 
emotions can stand the discomfort and still run a satisfactory test, 
the neurotic, be he guilty or innocent, sighs, moves his position and 
generally lays himself open to the charge of malingering, with its 
implication of deception. Cuff pressures should not exceed 70 mm. 
Many tests are run with pressures as low as 45 to 60 mm. With 
these low pressures tests of an hour or more may be run in com- 
fort. Although the description of the tambour used on the Reacto- 
graph has been published,'! the extremely fine tolerances required 
in manufacturing have prevented its use generally. Extreme sen- 
sitivity is also required in skin conductance. On the General Elec- 
tric recording potentiometer two-tenths of a microampive change in 
conductivity will move the recording pen nearly six inches. Reac- 
tions thirty inches in height are often projected with this recorder. 

Sensitivity may be lost with any instrument when the elec- 
trodes are improperly attached. It is the palmar surfaces of the 
hands and feet which are under the control of the autonomic nerv- 
ous system and not the backs of the hands, which are under the 
control of the heat regulating or vasomotor system. Changes in 
resistance, caused by sweating reflexes in the palmar surfaces, in- 
dicate emotional changes. Placing one electrode on the palm, the 
other on the back of the hand, could result in one reflex, the an- 
tinomic, cancelling out the other, the heat regulating. The resistance 
values are doubled when both electrodes are attached to the palmar 
surfaces, giving greater sensitivity. The attachment of one electrode 
to the finger of each hand makes little difference in total body 
resistance, which is mainly in the skin. 

Respiration, when not consciously controlled, is the best indi- 
cator of deception of the three reactions. It is an advantage to re- 
cord respiration with twin pneumographs, one recording thoracic 
respiration, the other abdominal. Deviates often shift their breath- 
ing away from one pneumograph, resulting in a weak recording of 
respiration. , 

In nearly every discussion of tests for deception, the question 
of their admissibility in court is raised. Several problems must be 
solved before lie detection can take its place along with finger print- 
ing, blood tests and other accepted scientific evidence. This paper 
has proposed a solution for some of these problems. As long as 
reliable tests cannot be obtained from one person in five, the other 
four are placed in doubtful status so far as the use of their graphs 
in court is concerned. Dean Wicker, of the University of Tennessee 





11 Higley and Renshaw, An Improved Device for the Continuous Record- 
ing of Respiration and Changes in Blood Pressure. 4 JouRNAL oF PsycHoLocy, 
281-285 (1937). 
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College of Law, gives as the second of two reasons why the courts 
have refused to admit testimony based on polygrams: “. . . the 
absence of widely recognized and accepted professional standards 
as to the principles, equipment, and qualifications of polygraph ex- 
aminers, and the conditions under which the examinee is a ‘fit 
subject.’”!? Inbau, who has written one of the recent books on lie 
detection, lists “unqualified examiners” and “unfit subjects” as 
causes of many errors and inconclusive test results.'5 

Some of the usual techniques for lie detection have not been 
considered in this paper but it is understood that they constitute 
the core of any test of deception. They include the evaluation of 
the test as a whole; the differential reactions to control and crucial 
questions; anticipatory responses to known series of questions; 
peak-of-tension reactions to very similar questions of a series, as 
when fishing for information; intensive questioning on minor de- 
tails of a crime, sometimes called the entering wedge technique; 
prior instructions to answer “No” to all questions of a series, often 
used in screening a number of suspects where only the guilty knows 
when he lies; delaying the response for five or more seconds, and 
finally showing the suspect his reactions on his own graph which, 
as an innocent suspect he should clear up on the next run. Many 
other techniques could be added to the list. 

Each of the ten or more standard and psychological techniques 
herein described are scored Positive, Neutral, or Negative for de- 
ception. The summation of this score should be predominantly 
Positive or Negative. A Neutral score results when a given tech- 
nique shows neither negative or positive results or where for some 
reason a test was invalidated. 

In conclusion, it has been shown that the scoring of ter or more 
techniques for testing deception as positive, neutral, or negative, 
makes it possible to test many deviate types whose reactions can- 
not be correctly interpreted under the usual methods of testing. 
The inclusion of these psychological techniques with regular test- ‘ 
ing methods together with the use of more sensitive instruments 
will reduce the number of deviates or “unfit subjects” who cannot 
now be tested. 





12 Wicker, The Polygraphic Truth Test and the Law of Evidence, 22 
Tenn. L. Rev. (1953). 

13 Inbau, Lie Detection and Criminal Interrogation (2nd. Ed. 1948), and 
Inbau, Some Avoidable Lie Detector Mistakes, 40 J. Crrw. Law CrimInoiocy 
791 (1950). 








Scientific Proof of Brain Damage* 
Dwicut M. Paumer, M. D.** 


INTRODUCTION 


The human brain works effectively only when it operates with- 
in certain limited ranges of variation from fixed physical and chem- 
ical standards. When these limitations are exceeded, altered brain 
function occurs. At first, the changes are reversible, but when the 
excesses are great or prolonged, alteration in the fixed structure of 
the brain takes place, and this type of alteration is irreversible in 
nature. 

It appears worth while to consider the various types of medical 
evidence which indicate that damage to the brain has occurred. 
In this account the emphasis will be placed upon the kinds of evi- 
dence and their evaluation rather than upon categories or classes 
of medical illnesses or injuries. It will be necessary to consider 
the brain in general and as a whole in order to avoid the extensive 
use of medical terms. Finally, mental phenomena will be given con- 
sideration only as they are concerned with brain damage, thus 
omitting the large field of mental illnesses which are commonly 
considered to be occurring in the presence of normal brain struc- 
ture. 

The detection of brain damage is often a difficult task and there 
are at least three reasons why this is true. First, the structure of 
the brain is extremely complicated and so is its function; second, 
the interrelationships of the brain and mind are very complex; and 
third, society accepts a considerable range of variation in human 
thinking and behavior as average, acceptable or “normal.” The 
combination of these three elements makes the subject of scientific 
evidence of brain damage a very difficult one to present. 

The human brain is composed of over ten billions of units 
which are called neurones or nerve cells! and each and every one 
of these cells has from many up to hundreds of processes or points 
of potential contact with other nerve cells. Just how these billions 
of cells are arranged into connected patterns of infinite complexity, 





* Being the substance of a talk given before the Franklin University Law 
Alumni Association, Columbus, Ohio, February 19, 1953. 

** Director, Neurology Department, College of Medicine, The Ohio State 
University. 

1A neurone or nerve cell is a very small object, especially in its diameter 
which may be even less than 1/5000th of an inch. A neurone might be thought 
of as a spider-like form with some of the “legs” being greatly extended, even 
to a distance of two or three feet. Hence, many of the neurones are like very 
fine threads. 
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as they must be, is not completely understood at the present time. 
However, medical scientists feel that it is the intermittent and 
changing use of these complex nerve cell patterns in variable time 
sequences that constitutes the parallel brain activity for what is 
called mind or mental function. 

There are reasons for rejection of the dual classification of 
normal and abnormal in the evaluation of brain activities but some 
scheme must be employed to separate those brains which work 
with more or less efficiency from those brains that do not. The 
difficulty comes when one tries to draw the line in terms of sci- 
entific evidence beyond which one can say that a measurable, un- 
usual alteration has occurred in the brain. There are undoubted 
modifications in brain structure, of certain degrees and kinds, in 
persons who continue to consider themselves to be average or well 
from a medical standpoint; and competent and responsible from a 
legal one. It is necessary to classify such persons as normal and 
to exclude them from groupings which denote mental abnormality, 
illness or incompetence. The time of the evaluation is also impor- 
tant, for there are individuals with certain types of well established 
defects in brain structure who show changed thinking and behavior 
in a partial or an intermittent fashion. In such cases the impair- 
ment is detected only when their activities are measured by certain 
types of tests and at special times. 

In very simple terms, it may be stated that mental dysfunction 
and incompetence can arise from two types of backgrounds; or 
from a combination of the two. First, mental impairment may fol- 
low the loss of brain cells; and second, mental impairment may be 
due to sociological needs and stresses which predetermine the mis- 
use of the intact brain structures. The former causation, the loss 
of brain substance, is the one that is more likely to have legal re- 
percussions, while the latter is more likely to represent long term 
conditions that have had their beginnings in unusual experiences 
in infancy and childhood. The separation of the brain damage (or- 
ganic) conditions from the so-called psycho-social (functional) ones 
is a very difficult matter and any form of test or measurement that 
will help in this separation is the point of interest in this paper. 

For purposes of accuracy and clarification, it is necessary to 
state at this point that it is possible for actual brain injuries (and for 
physical injuries to other parts of the body also) to play some part 
in the facilitation of the so-called “functional” mental illnesses. 
That is a matter which is outside the scope of this paper. 

In an attempt to cover this broad subject of evidence of altera- 
tion in the brain, it appears that the material can be covered most 
adequately by using three approaches, the anatomical’, the physio- 





2 Anatomical refers to anatomy which is the study of the structure of the 
body. 
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logical’, and the psychological‘. It is to be strongly emphasized that 
these three approaches are only arbitrary designations, and that 
their principal value lies in the fact that different techniques are 
used in these three disciplines. In many cases of alteration in the 
brain a single approach will not give incontestable evidence of the 
impairment. Quite often the opinion that significant alteration 
either exists or does not exist has to be based upon pieces of evi- 
dence obtained from one or more of the various anatomical, physio- 
logical and psychological techniques. It is to be remembered that 
all three approaches seek to measure the same object, the brain, it 
being only the method or procedure which differs, and the impor- 
tant objective is to correlate the results of the various test pro- 
cedures. 
ANATOMICAL EVIDENCE 

Anatomical evidence has a certain concrete reality since it is 
objective in nature. However, the medical significance of anatomi- 
cal or structural changes must be evaluated by a physician who is 
well versed in the structure of the body, both in health and in 
disease. 

The degree of intactness of the anatomical structure of the brain 
of a living person can only be evaluated in a very gross manner. 
The outer aspect and the inner cavities of the brain can be outlined 
by the procedure of pneumoencephalography (air-encephalog- 
raphy).5 The inner cavities or ventricles’ can also be visualized 
by the more specialized procedure of ventriculography.’ Regular 
x-ray pictures may show the appearance of foreign material in or 
around the brain, the effects of pressure on the brain, or the dis- 
placement of some of its parts. The cerebro-spinal fluid® may be 


3 Physiological refers to physiology which is the study of functions of the 
body. 

4 Psychological refers to psychology which is the study of the mind, and of 
thought and behavior. 

5 Pneumoencephalography (air-encephalography) is a procedure which 
consists in the removal of the watery cerebro-spinal fluid which normally 
surrounds and fills the brain, and the replacement of this fluid with air or 
helium. X-rays are then taken of the air or gas, thus delineating the bound- 
aries of the brain. The air or gas is soon resorbed as the normal cerebro- 
spinal fluid reappears. 

6The ventricles of the brain are odd-shaped cavities within the brain. 
They are normally filled with cerebro-spinal fluid. 

7 Ventriculography is a surgical procedure which consists of making small 
openings in the sides of the skull, through which a needle is inserted into the 
brain ventricles. The cerebro-spinal fluid is then withdrawn; air or a gas 
is injected, and X-ray pictures of the ventricles are taken. 

8 The cerebro-spinal fluid may be considered as a buoyant water bath for 
the brain and spinal cord. The fluid has normal average values for its pressure 
and its contents. These values are measured, commonly, by performing a spinal 
or lumbar puncture in which a needle is passed into the fluid space as it ex- 
tends down into the lower back region. 
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withdrawn and analyzed for unusual constituents. Finally the blood 
vessels of the brain may be identified and measured by the tech- 
nique of angiography’. 


Skull X-rays. The demonstration of a fracture of the skull by 
the use of x-rays strongly suggests that the brain has also been in- 
jured. It is probable that 80-90% of patients with skull fractures 
will show some evidence of brain damage when they are evaluated 
by other techniques, but the kind and amount of damage will vary 
from case to case. On the other hand, the absence of skull fracture 
following a head injury that was sufficient to cause unconscious- 
ness does not rule out the possibility of brain damage. It is prob- 
able that at least 30% of patients who have had head injury with 
more than momentary unconsciousness will have some degree of 
brain injury. 

When skull x-rays are used to establish that there is prob- 
able alteration of brain structure, attention should be given to the 
following diagnostic points. 


There are many kinds of skull fractures and the individual 
case should be described with care. There is a great variation in 
the extent and the location of fracture lines in skulls. Breaks in 
the sides and top of the skull that occur as a single line (linear 
fractures) and those that do not cross the course of large under- 
lying blood vessels are the least dangerous, while those that go 
across the midline, or occur in the temples or at the base of the 
skull are more serious. The escape of the watery cerebro-spinal 
fluid from the nostrils or ears, following a head injury is positive 
evidence of fracture through the base of the skull even if the 
fracture cannot be seen in an x-ray picture. Linear skull fractures 
must be differentiated from blood vessel channels in the bone and 
this is “occasionally difficult or impossible.”!° 


Multiple breaks in the skull (comminuted fractures) are of 
much more serious import than linear fractures. Some of the frag- 
ments of these fractures are often depressed against the brain 
and may either irritate or destroy brain tissue. 


An enlarging mass within the head such as a blood clot or a 
tumor may press upon, displace and damage the brain substance. 
This may be detected by a widening of the sutures'! of the skull, 





9 Aniography is a technique in which a contrast dye is injected into a 
blood vessel supplying the brain, and the dye is then photographed in X-ray 
pictures as it courses in the blood vessels in and around the brain. 

10 Brock, INJURIES OF THE BRAIN AND SPINAL Corp AND THEIR CovERINGS 436 
(3rd. ed. 1949). 

11 Sutures are the lines of junction between the bones of the skull. 
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by a displacement of the pineal body!’ if it is calcified and casts 
a shadow on the x-ray film, or by the appearance of calcium de- 
posits in the enlarging masses themselves. 

Cerebrospinal Fluid. A laboratory examination of the cerebro- 
spinal fluid may give valuable evidence of brain damage, especial- 
ly when such damage is of recent origin. 

The finding of blood in the cerebrospinal fluid may indicate 
very recent pathology either in the brain or spinal cord or their 
coverings (the coverings are called meninges). Before this find- 
ing can be considered as highly significant, all of the samples of 
fluid that are removed should contain blood. If only the first por- 
tion of the fluid that is withdrawn is bloody, it is probable that 
the blood is coming from a vessel that was damaged in making 
the spinal puncture.’ Therefore, the statement, “There was blood 
in the spinal fluid,” may be misleading. Serial studies on the com- 
position of the fluid on successive or alternate days may give 
evidence of the course of an injury. After a few days the bloody 
fluid (pink or red) is replaced by a brownish colored fluid or by 
clear fluid, provided the bleeding has not continued. 

An increase in the pressure of the cerebrospinal fluid is an 
indication of a disease process that is occupying space within the 
head either in the form of a mass lesion,'* a diffuse accumulation 
of blood or other fluid, or inflamed or swollen tissues. More 
chronic forms of brain damage may be accompanied by an increase 
in the protein content!’ of the cerebrospinal fluid and by the pres- 
ence of an increased number of free cells,!° the exact nature of 
which may give an indication of the type of pathology. 

Pneumoencephalography and Ventriculography. These tech- 
niques are valuable in demonstrating the loss or absence of brain 
tissue which may result from failure in development, from shrink- 
age of the brain due to injury or disease, or from focalized en- 
croachments upon the brain by lesions that occupy space. 

Loss of brain substance may be manifest by an increase in 
the size of the cerebrospinal fluid spaces around the brain, or of 





12 The pineal body (gland) is located near the center of the head. It is 
about the size of a pea and frequently becomes calcified, and therefore casts 
an x-ray shadow, in later life. Thus, it may be used as a landmark in head 
x-rays if it is calcified. 

13 Spinal (lumbar) puncture is the tapping of the cerebro-spinal fluid by 
inserting a needle between the lower lumbar vertebrae into the fluid space 
as it extends below the inferior end of the spinal cord. 

14 A lesion is an hurt, wound, or local deterioration or loss of body struc- 
ture 


15The protein content of cerebrospinal fluid removed by lumbar punc- 
ture ranges from 15 to 45 milligrams per cubic centimeter of fluid. 

16The number of cells in the cerebrospinal fluid ranges from 0 to 3 or 5 
per cubic centimeter of fluid. 
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those within the brain (ventricles), or of both. The increase in 
the size of the fluid space around the brain is more likely to indi- 
cate atrophy (wasting) of the cortex!’ of the brain than is the in- 
crease in the size of the ventricles alone. A widening of this outer 
space is also more likely to be corroborated by signs of damage 
in the brain wave test (electroencephalogram),'* than is the case 
when only the ventricles are increased in size. The distortion of 
one brain ventricle, especially the one on the side of a previous 
head injury, is especially diagnostic of traumatic alteration in the 
brain. 

The size and shape of the fluid spaces inside and around the 
brain vary within rather wide limits in normal and competent 
persons and therefore it is often difficult to be certain when loss 
of brain substance exists.!9 An increase of the fluid space over 
the surface of the brain to a width of more than four millimeters 
(approximately 1/6 of an inch) has been considered abnormal for 
an adult. 

It is not easy to relate the abnormal findings of the pneu- 
moencephalogram to a specific injury or disease. The age of the 
patient, his previous condition of health, the history of the incident 
in question, the subsequent clinical course of the patient, and the 
findings from other lines of investigation are all of value in de- 
ciding whether the findings in a pneumoencephalogram are sig- 
nificant in a particular case. It is to be remembered that pneu- 
moencephalography is 4 gross technique and that the air en- 
cephalogram may be normal in the presence of considerable brain 
damage, even in a patient in whom the brain damage is accom- 
panied by impaired mental function. 

Angiography. The angiogram is a picture of an injected blood 
vessel as it appears on an x-ray plate. The technique is quite 
valuable in localizing lesions within the brain, especially tumors, 
and in establishing the type of tumor which is present on the basis 
of the individualized appearance of the blood vessels. The tech- 
nique of angiography is not infallible, and may not be as helpful 
as ventriculography in finding tumors which lie centrally and in- 
feriorly in the brain. 





17 The cortex is the outer layer or covering of the cerebral hemispheres 
which form the larger parts of the brain. The cerebral cortex contains some 
fifteen billion nerve cells and is the most complicated and most important part 
of the brain. 

18 An electroencephalogram is a tracing which shows the electrical ac- 
tivity of the brain under certain conditions. It is recorded by attaching spe- 
cial small electrodes to the scalp and then using a complicated machine, an 
electroencephograph, to amplify the small electrical currents and change them 
into a written record. The procedure is painless and harmless. 
19Daviporr & Epstein, THE ABNORMAL PNEUMOENCEPHALOGRAM 392 (1950). 
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PHYSIOLOGICAL EVIDENCE 

The neurological examination and the electroencephalogram 
(brain wave test) are employed to obtain evidence of physiologi- 
cal nature that would indicate alteration in the brain. 

In performing a neurological examination, the neurologist tests 
the capacity of certain nerve pathways, or reaction systems,?° by 
causing stimuli?! to discharge impulses*? along these routes. The 
examiner then asks for the subjective impressions of the patient 
and he also observes the latter’s objective behavior. 

The important distinction between subjective complaints and 
objective signs must be remembered at all times. It is possible for 
a patient to manipulate his subjective account of complaints to 
his own advantage so that it will appear that he has suffered brain 
damage when such is not the case. This manipulation may be un- 
consicous on the part of the patient, as occurs in the neurotic use 
of complaints to meet personality maladjustments, or it may be 
conscious, as in malingering. Due to this uncertainty concerning 
the reliability of subjective data, the neurologist relies more on 
objective signs and findings, and especially on those which cannot 
be simulated readily. 

The electroencephalogram or brain wave tracing is a record 
of the electrical activity of the outer aspect of the main part of 
the brain, that is to say, the cerebral cortex. 

Neurological Examination. This should consist of the obtain- 
ing of a history, the eliciting of complaints, and the performing of 
the actual examination. The taking of the patient’s history is an es- 
sential part of the neurological examination and a full and complete 
historical record may be every bit as important as the technical ex- 
amination itself. In case of an injury to the brain, it is important 
to record the setting and the details of the accident or injury. In 
the case of a fall, the distance that the patient fell, the nature of 
the surface that he struck and the part of his body striking the 
surface should be carefully described. If a person was hit by a 
falling or moving object, that object should be described in detail 
including its nature, its weight, how far it fell or with what force 
it was being propelled. It is important to state whether the head 
was stationary or moving at the time of impact. 





20 The nervous system (nerves, spinal cord and brain) is considered as 
consisting of linked nerve cells which form chains or pathways known as re- 
action systems. 

21 A stimulus is a change in the environment which causes a change to take 
place in one of the receptors of the nervous system. The receptors include 
such obvious structures as the retina of the eye as well as a huge number 
of less obvious free nerve endings in the skin and elsewhere. 


22 An impulse is a local chemical and electrical change that is discharged 
along the length of a nerve cell or neurone. 
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The loss of consciousness following an injury should be de- 
scribed with care. It is rare for a skull fracture, or for actual 
brain damage to occur without an immediate loss of conscious- 
ness, but it can happen. On the other hand; abrupt loss of con- 
sciousness can follow an impact type of injury to the head (or to 
the feet or buttocks) without skull fracture, and without damage 
to the brain as measured by any scientific technique. In other 
words, a temporary loss of consciousness following injury is not 
in itself proof of brain damage. 

The examiner needs to record the time of onset of uncon- 
sciousness, its depth, the length of the period of unconsciousness 
and whether the return to consciousness was abrupt or whether 

there was a period of stupor and confusion. A prolonged period 
of coma following a head injury is presumptive evidence of brain 

damage, especially if the return to full consciousness was slow 
and irregular. The memory of the patient after his return to con- 
sciousness should be studied with respect to his capacity, at that 
time, in terms of immediate recall. The existence of any retro- 
grade amnesia”’ should be noted and the length of the period of 
anterograde amnesia** should also be stated. The length of each 
of these periods of amnesia is important in estimating the severity 
of brain injury (W. R. Russell) ;?5 in general it may be stated that 
the longer the period or periods the more severe the damage. 

The occurrence of vomiting soon after a head injury is of con- 
siderable significance as an indicator of alteration in the brain. 
The passage of a clear fluid from the nostrils or ears may indicate 
an escape of cerebrospinal fluid through a fracture of the base 
of the skull and a tear in the outer covering of the brain. Rigidity 
(stiffness) of the neck following a head injury may indicate the 
presence of free blood in the cerebrospinal fluid or an even more 
serious condition of infection of the brain coverings. A careful in- 
vestigation should be made to determine if there was any im- 
pairment to the blood and oxygen supply of the brain following 
an injury, and whether that impairment was due to local condi- 
tions in the head or to a partial occlusion of the airways in the 
mouth, throat and thorax. 

The first step in actual neurological examination is an esti- 
mation of the state and degree of awareness of the patient in terms 
of how he responds to various forms of stimulation. Partial de- 
grees of impairment of consciousness are to be noted and de- 








23 Retrograde amnesia refers to the loss of memory for events occuring 
prior to the onset of a given injury or disease. 

24 Anterograde amnesia refers to the loss of memory for events occuring 
after the onset of a given injury or disease. 
25 RusseLL, TRAUMATIC AMNESIA. Brain, 69:280 (1946). 
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scribed in terms of a range of conditions from full consciousness 
to confusion, to stupor, down to coma (unconsciousness). 

Examination of the pupils’ of the eyes may give valuable in- 
formation on the state of the brain. Ordinarily the pupils are reg- 
ular and of equal size in the two eyes, and both become smaller 
in the presence of increased light stimulation or when looking at 
near objects. A dilated and fixed pupil on one side may indicate 
damage to the same side of the brain, although there are other 
conditions both in the eyeball and in the neck which may give 
a similar finding. In unconscious states both pupils are widely 
dilated and will not respond to strong light. 

When certain conditions of the eyes and optic nerves?’ are 
eliminated from consideration, the testing of the visual fields?* 
may give diagnostic information about lesions of certain parts of 
the brain. 

The paralysis of one or more of the muscles which move the 
eyeballs leads to a complaint of double vision. The divergence 
of the eyeball or eyeballs is called strabismus and is an objective 
finding of value if it appears for the first time following a head 
injury. 

Weakness or paralysis of one side of the face following an in- 
jury does not necessarily indicate brain damage, since the condi- 
tion may be due to injury or disease of the involved nerve (the 
facial or seventh cranial nerve) in its long course outward through 
the skull or in the side of the face. 

Damage to the vestibular apparatus”? of the inner ear may 
result in the significant finding of nystagmus which is an irregu- 
lar to-and-fro jerking of the eyeballs. There are other causes for 
this condition besides injury to the head. But in any event, true 
nystagmus cannot be simulated and it is an important objective 
finding. A damaged vestibular mechanism may be detected, in 
addition to the finding of nystagmus not present before injury, 
by studying the effect of vestibular stimulation through, rapid 
reading, watching a moving object, etc. If these stimuli cause 
falling, nausea, headache, eye pain or tearing, it may be an indi- 
cation of damage to the inner ear or to the lower part of the brain. 

When considering the possibility of damage to the deeper 





26The pupil is the round opening in the center of the colored portion of 
the eyeball. 

27 The optic nerve is the main nerve from the eye to the brain and is a 
part of the pathway for vision. 

28 The visual fields are those portions of space that the various parts of 
the eyes can see, when the eyes are fixed in position. 

29 The vestibular apparatus is a delicate organ for balance and equilibri- 
um. It is located in bone at the base of the skull and is a part of the internal 


ear. 
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parts of the brain, especial reference should be made to a large 
bundle of nerve fibers called the internal capsule of the brain. 
Damage in this region is identified by the combined appearance of 
changes in sensation and of paralysis of the opposite half of the 
body. This condition is called hemiplegia. 

Since the focus of this paper is on only those cerebral altera- 
tions which are accompanied by impaired mental functioning and 
a loss of social responsibility, the primary consideration is with 
the cerebrum portion, especially the cerebral cortex. 

The occurrence of a temporary interruption of brain function 
in the form of a blackout, fit, or convulsion is a common indicator 
of brain impairment. These events may occur at any time follow- 
ing a head injury but they may also be due to causes other than 
head injury. Such occurrences are more common in those injuries 
which involve a tearing of the coverings of the brain and of its 
cortex. Most convulsions appear on the basis of scars on the cortex 
of the brain, and the first seizure commonly appears after the first 
month following the injury and before the passage of the sixth 
month. It is important to take a history that will cover the pos- 
sible incidence of spasms, fits, blackouts, etc., prior to the injury 
in question. It is also important to evaluate the occurrence of any 
additional injuries or infections occurring between the time of the 
injury and the time of the first blackout, fit or convulsion. 

Damage to the cerebral cortex of the brain results in a 
characteristic inability of the patient to deal with abstract ma- 
terial. The brain damaged patient reacts more adequately to the 
so-called concrete aspects of his surroundings, that is to objects 
and persons within the reach of his senses. He is likely to be un- 
able to recall or to think about objects or persons beyond his 
immediate environment. He also will have difficulty in dealing 
with such an abstraction as color when it is considered apart from 
specific colored objects that he can see about him at the time of 
the examination. 

The neurological examination is also concerned with damage 
in the cortex as it may be reflected in terms of agnosia,*° aphasia,*! 
and apraxia.3? Agnosia occurs when the memory screen of the 
cortex is no longer available for the identification of the incoming 
environmental signal. Thus one may see without knowing what 
he sees, as in visual agnosia. The same thing applies when one 
hears sound that has no meaning; the condition is then called 





30 Agnosia is a term applied to the inability to recognize the nature of a 
sensory signal from the environment. 

31 Aphasia is the inability to understand and produce language whether 
it be written or spoken. 

32 Apraxia is a term which is used to denote the loss of muscle movements 
due to damage to neural patterns of accumulated skills. 
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auditory agnosia. When a blindfolded patient is unable to per- 
ceive the nature of previously well-known objects while holding 
them in his hand, he is said to have astereognosis which is a form 
of skin and muscle sense agnosia. 

Aphasia may be a direct result of agnosia or it may occur in 
a motor form due to damage of those portions of the cortex of the 
brain which have to do with the organization of patterns of 
language production whether the language appears as spoken or 
written words. 

Apraxia may appear as a sequence to agnosia, since the loss 
of stored memory patterns used in knowing the environment will 
result in impairment in knowing how to deal with the environ- 
ment. But apraxia also follows lesions to the anterior part of the 
brain where the stored patterns of skill are located. A patient who 
has this latter type of apraxia, that is a pure loss of motor skill, 
will have insight into his handicap and will be frustrated by it. 
He is likely to avoid displaying his defect either to himself or to 
others. 

The Electroencephalogram. The electroencephalogram or brain 
wave record is a tracing of electrical activity from the brain, 
largely from the part known as the cerebral cortex. Certain 
“normal” values have been set up for the recorded appearance of 
this electrical activity as it is studied with standardized machines 
and under uniform conditions. 

It has been shown experimentally that injury to the brain re- 
sults in the appearance of certain patterns of electrical activity 
that are not seen in the “normal” tracing. These abnormal pat- 
terns of activity may appear over local areas of the cortex or they 
may appear diffusely. 

A slowing in the rate of the frequency of the cortical rhythms* 
and an increase in the voltage of the electrical potentials are the 
most common findings to indicate brain damage. Slowing can 
also result from other processes that interfere with the life of 
these nerve cells in the brain, processes such as diseases that cut 
down the blood supply, the presence of unusual chemicals, and 
the absence of certain other necessary chemicals in the blood. In 
head injury it is more common for such high voltage slowing to 
be focalized over one portion of the brain, and in the case of a 
single blow to the head, it is much more likely for the slow focus 
to be on the side of the injury. 

In cases of suspected traumatic alteration of the brain, the 
observer is usually handicapped by not having available a pre- 
illness or a pre-injury tracing of that particular patient to use as 





33 The most common frequency is the so called alpha rhythm which is 
around 10 “waves” per second (the range is from 8 to 13). 
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a baseline. The only way to compensate for this common lack is 
to take a series of records beginning soon after the occurrence of 
the brain disease or brain injury. If this procedure is carried cut 
and if the changes that are observed in a series of tracings show 
some correspondence to the clinical course of the patient then it 
may be assumed that one is viewing the electrical aspects of brain 
disturbance. For instance, in the case of a single injury to the 
brain, a series of post-injury electroencephalograms are likely to 
show the greatest number of abnormalities in the first tracing 
with a gradual return to normal in subsequent records. In early 
brain damage cases, waves occurring at a rate of 1-4 per second 
are common; in older cases of brain injury the slowing is more 
likely to be in the 5-7 waves per second ranges. The earlier the 
rhythms return to normal following brain injury, the better is 
the prognosis. 

An EEG that is taken two or more months following a head 
injury is of much less prognostic and diagnostic value, especially 
when there is no focalized abnormality. The majority of any 
transitory changes that could have been ascribed to injury will 
have already taken place, and the assumption that generalized 
abnormalities are evidence of a specific injury, in the absence of 
a pre-injury tracing, will be speculative. The finding of a focal- 
ized slowing in the EEG two or three months after injury should 
be correlated with the site of the injury, the presence of residual 
neurological signs, or the. observation of focal seizures, before un- 
usual diagnostic significance is attached to it. 


PsYCHOLOGICAL EVIDENCE 

In this area, we may employ the psychiatric examination and 
various mental tests to detect evidence of brain damage. 

The Psychiatric Examination. A psychiatric examination 
should consist of an adequate history, the complaints of the patient 
in his own words, complaints about the patient’s thinking and be- 
havior from other sources, and the examination proper. 

In taking the psychiatric history it is very important to know 
the nature of the pre-injury personality and the techniques of 
personality adjustment which the patient used before he was in- 
jured. A history of previous neurotic** trends or illnesses, or of 
psychotic®S episodes is of the greatest importance. The prior re- 

34Neurosis (Psychoneurosis) is a condition of mental illness in which 
complaints are used, without the patient being aware of the mechanism, to 
express unconscious wishes or desires or as a defense against such wishes or 
desires (guilt reaction). 

35 Psychosis is a more severe form of mental illness than is neurosis. The 
psychotic individual does not deal with the ordinary reality of the average 
person. His thinking and behavior are the result of his unconscious needs and 
of his impaired contact with the real world. 
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actions of the patient to illness, injury and adversity should be 
described. It is important to inquire into the presence of any pre- 
traumatic episodes of loss of consciousness with or without con- 
vulsions. Also the examiner should learn if the patient formerly 
had any need to use alcohol or drugs and the specific effects of 
those chemicals on the person who is now the patient. The motor 
attitude of the patient is important, whether aggressive and re- 
sentful; or passive and in need of over-protecting sympathy and 
care. The previous social, marital, and economic adjustments of 
the patient should be studied with care. 

The patient may have a severe social and industrial handi- 
cap due to neurosis or psychosis, even when there is no brain 
damage, but such a state may have quite different prognosis than 
one due to brain damage. The post-injury or post-illness care of 
the patient may be such as to either engender antagonism, feel- 
ings of neglect, and resentment; or it may be so enveloping and 
over-protective as to allow the patient to find an escape by re- 
gression into neurotic invalidism, with a multitude of complaints 
that have no basis in brain pathology. 

In evaluating the mind or mental capacity of a patient, one 
measures function in three areas or aspects, although it needs to 
be stated that these three aspects are no more than arbitrary 
designations. First, there is the sensory or receptive side of the 
mind; second, the associative, intra-psychic or intellection field; 
and third, the motor or expressive aspect. 

On the receptive or sensory side the psychiatrist looks for 
disorientation and confusion which is based upon impairment of 
conscious contact with reality. It should be determined if the 
patient has lost the ability to recognize the content of reality, 
especially the more complex and abstract portions of such a reality. 
The present is identified upon the basis of the memory storehouses 
built up from past experience and when these memory patterns 
are damaged or destroyed the present cannot be “created” as a 
subjective experience. When the memory bank in the brain is 
impaired, identification and retention of present experiences will 
show a scattering loss or defect. Recent experiences will be poorly 
remembered while older experiences may appear to be better re- 
tained. The latter phenomenon may be somewhat of an illusion 
since there may be considerable fabrication and romancing in the 
accounts of past happenings that cannot be verified or denied at 
this late date. 


In the field of thinking, it is common to find slowing of the 
thought associations, random associations leading to a flight of 
ideas, or the repetitive use of a given association. Random associa- 
tions may be based upon the sound of syllables, words or phrases 
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rather than on the meaning of the language symbol. The repeated 
use of a syllable or word is called perseveration and it is not un- 
common finding. 

In the field of expression one sees thinking and behavior that 
is not measured by insight. The patient no longer sees himself 
as he is becoming and he shows a lack of concern for the needs of 
others. He is unable to maintain a set pattern of response over a 
period of time. Hence, he lacks ambition and perseverance, while 
he may show spurts of “acting out” of inconsiderate behavior. 

Mental Tests. As with most of the other techniques, there is 
no exact psychological or mental test for brain damage. Therefore, 
in the study of brain impairment, the results from a battery of 
tests are of much greater value than the findings from a single 
test. 

The accretion of memories (learning) and the recall of 
memories involve almost all parts of the brain, so it is to be ex- 
pected that tests of retention and learning ability will give results 
which correlate better with the status of the whole brain rather 
than with a certain specific location in the brain. In other words, 
memory and learning tests that give abnormal results are more 
likely to indicate generalized loss of brain substance than a local- 
izing defect. 

The so-called I.Q. tests have definite value in measuring the 
intellectual capacity but it is seldom that a pre-injury record is 
available for comparison. It then becomes necessary to attempt to 
interpret sub-test findings as indicative of deterioration. The test 
score of an injured person may also be evaluated in terms of his 
school history and former social and industrial capacity. 

There is considerable difference of opinion as to how well the 
so-called projection tests like the Rorschach (ink-blot) Test 
measure cerebral impairment. 

On the other hand, if a test is used to measure more specific 
items such as thought associations that are dependent upon space 
perception and memories, the ability to abstract in terms of num- 
bers, or the ability to arrange dissembled, non-labelled pictures to 
tell a coherent story; then, these tests may give some indication 
of local brain damage. For example, when a patient who can see 
and describe each picture separately cannot arrange the dissem- 
bled pictures to portray a story, the test result is thought to indi- 
cate damage to the frontal lobes of his brain. 


SUMMARY 
The collection of satisfactory proof of alteration of the human 
brain is usually a difficult task. 
It is often necessary to gather bits of evidence by various 
techniques — anatomical, physiological and psychological, since a 
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single technique does not often yield unequivocal proof of brain 
damage. 

It is most important to analyze every patient on an individual 
basis. 

Some of the kinds of evidence for the existence of brain 
damage have been reviewed. 
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Illegal Search and Seizure in Ohio 


There has been much controversy over the constitutional pro- 
tection against arbitrary police searches and seizures.' Fear of the 
invasion of domiciliary and personal integrity has resulted in agita- 
tion for a more meaningful implementation of the constitutional 
guaranty through universal adoption of the federal rule prohibiting 
the use of evidence obtained by unreasonable search and seizure in 
criminal proceedings. Others have belittled this fear and opposed 
adoption of the exclusionary rule, arguing that it affords undue 
protection to the individual as against the community. The purpose 
of this comment is to examine alternative protections against un- 
reasonable searches and seizures with particular emphasis on the 
Ohio situation, the various contentions of both groups, the ques- 
tion of whether there is an actual need for adoption of the ex- 
clusionary rule in Ohio and what the results of such adoption 
would be. 

Only brief notice need be taken of the development of the ex- 
clusionary rule because of the overabundance of good legal com- 
mentaries upon this history.2 The common law rule was that the 
admissibility of evidence, otherwise competent, is not affected by 
the illegality of the means by which it is procured.’ The federal 
rule had its beginning in Boyd v. United States* and although the 
status of the rule was questionable after Adams v. New York,‘ 
Weeks v. United States® finally established the exception to the 
common law rule in federal courts that evidence obtained by of- 
ficial unreasonable search and seizure will not be admitted in evi- 
dence with certain limitations.’ In 1951, the exclusionary rule was 





1 This problem is closely related to similar difficulties presented by illegal 
arrests and imprisonments, confessions secured by duress, the persecution of 
minorities under color of law in some states and generally the whole problem 
of police lawlessness. On the general problem, see Hall, Police and Law in a 
Democratic Society, 28 Inv. L. J. 133 (1953); Hopkins, Our Lawtess Po.ice 
(1931); Lawlessness in Law Enforcement, 11 Nat. Comm. on LAw OBSERVATION 
AND ENFORCEMENT (1931). 

2 Best discussions of federal cases may be found in: 45 Inu. L. Rev. 1 (1950), 
58 Yate L. J. 144 (1948), 33 Iowa L. Rev. 472 (1948), 14 So. Cat. L. Rev. 359 
(1941), 15 So. Cau. L. Rev. 60 (1941), 42 Micn. L. Rev. 147 (1943), 47 Micn L. 
Rev. 1137 (1949), and 50 Cot. L. Rev. 364 (1950). 

31 GreenteaF, Evipence § 254a (12th ed. 1896); 5 Jones, Evmpence §2075n3 
and § 2076n6 (2nd. ed. 1926); 8 Wigmore, Evimence § 2183 (3rd. ed. 1940). 

4116 U.S. 616 (1886). 

$192 U.S. 585 (1904) affirming 176 N.Y. 351, 68 NE. 636, 63 L.R.A. 406 
(1903). 

6 232 U.S. 383 (1914). 

7 Discussion of these limitations, infra. 


214 











1953] COMMENTS 215 


incorporated into the Federal Rules of Criminal Procedure.*® 

Most state courts have not followed the federal rule.? This pro- 
tection against unreasonable searches and seizures is not read in- 
to the Fourteenth Amendment and therefore admission of evidence 
obtained by unreasonable search and seizure in a state court for 
a state offense will not be reversed by a federal court!® nor will a 
federal court enjoin the use of such evidence in a state court.!! The 
reason for these holdings is because other remedies are deemed 
sufficient even though the protection against unreasonable search 
and seizure is regarded as a basic right. In Ohio, after a stormy 
and somewhat indecisive period of years,!? State v. Lindway' at 
last decided that all evidence is admissible even though it was ob- 
tained by unreasonable search and seizure. 


OTHER REMEDIES AND DETERRENTS. 

Of primary consideration in determining whether the exclu- 
sionary rule is essential to adequate protection of the constitutional 
freedom from illegal searches and seizures is the question of 
whether there are other sufficient remedies to the victim or deter- 
rents to the police. 

It is frequently urged that the victim has an adequate protec- 
tion in the suit in tort for damages. There is no action against 
judicial or quasi-judicial officers for mistakes made while honestly 
exercising the functions of their office within their jurisdiction.'* A 
municipality is not liable in damages for injuries resulting from 
torts of its police officers on the theory of respondeat superior!5 un- 





8 Fep. Rutes Crim. Proc. 41 (e), 18 U. S. C. (1951). 

916 states have adopted the federal rule and 31 states have refused to 
follow the federal rule. Appendix, Table I, Wolf v Colorado, 338 U.S. 25 (1949). 

10 Wolf v. Colorado, supra, note 9. 

11 Stefanelli v. Minard, 342 U.S. 117 (1951). 

12 For complete discussion of the Ohio cases, see 3 Onto Sr. L. J. 73 (1936); 
Rudd, Present Significance of Constitutional Guaranty Against Unreasonable 
Search and Seizure, 18 Cin. L. Rev. 387 (1949). 

13 131 Ohio St. 166, 2 N.E. 2d 255 (1936). Cases following State v. Lindway 
have interpreted it to mean full rejection of the federal rule. Rudd, supra, 


note 11, at 399. 

14 Bender v. Addams, 28 Ohio App. 75, 162 N.E. 604 (1928) where respond- 
eat superior was held not applicable against a prohibition commissioner when 
inspector made an illegal search. See Stewart v. Southard, 17 Ohio 402 (1884). 

1528 O. Jur. § 605; 18 McQumiin, Municrpat Corporations § 53.69 (3rd 
ed. 1950). Compare liability of the municipality for negligence of police in 
traffic accidents, On10 Gen. Cope § 3714-1; Aldrich v. Youngstown, 106 Ohio 
St. 342, 140 N.E. 164 (1922), overruling Fowler v. Cleveland, 100 Ohio St. 158, 
126 N.E. 72, 9 A.L.R. 131 (1919). The federal government is not liable under 
the Federal Tort Claims Act for illegal search and seizure made by federal 
officer. Bell v. Hood, 71 F. Supp. 813 (S.D. Cal. 1947). 
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less there is ratification which is not easily established.'* The of- 
ficer’s illegal search is a trespass and makes him liable for at least 
nominal damages.'’ Thus the police officer is, in nearly all cases, 
the only defendant who would be liable and then the damages are 
usually nominal.'? Circumstances of reasonable belief that evidence 
of crime is harbored within the house are admissible in evidence 
in mitigation of damages.'? The biggest problem involved in the 
tort action against the officer is the matter of collection. With the 
exception of certain sheriffs and police captains in Chicago and 
Miami mentioned in the Kefauver Report, police are not distin- 
guished by their personal wealth. A police officer’s salary is not 
subject to garnishment or attachment”? in most states, but is subject 
to garnishment in Ohio.”?! Some jurisdictions require their officers 
to be bonded, but it is frequently difficult to obtain a judgment 
against the bonding company when there is an illegal act by the 
officer.2? Even if the judgment is paid by the officer, the deterrent 
effect may be slight since the officer is frequently defended without 
cost.23 The municipal corporation has the power to reimburse the 
officer when he incurs a loss in discharge of his official duty.”* 

A further possibility is a criminal action against the offending 
officer, but this is a rare occurence. It is hard to imagine a prose- 
cuting attorney instituting such an action against his own officer. 
Defendants in such cases are rarely convicted.?5 

Disciplinary action by the police department itself could be 
an effective deterrent, but in absence of some drastic result of the 
illegal search and seizure such as possible loss of the conviction, 





16 Mere authorization of attorney to defend the officer is not ratification 
by the municipality. Savage v. District of Columbia, 52 A.2d 120 (D.C. Muni. 
App. 1947). 

17 Dougherty v. Gilbert, Tappan 38 (1816); State v. Lindway, 131 Ohio St. 
166, 172, 2 N.E.2d 255, 258 (1936). Onto Gen. Cope § 6212-27 codified this rule, 
but even though it was repealed in 1933, the rule still remains. 

18In Dougherty v. Gilbert, supra note 17, a verdict for 10 cents was given, 
but in Bender v. Addarns, supra note 14, the jury returned a verdict for $25,000. 

19Simpson v. McCaffrey, 13 Ohio 509 (1844). 

2017 McQumLuin, supra note 15, § 49.86. 

21On10 Gen. Cope § 11760. See Uricich v. Kolesar, 132 Ohio St. 115, 
5 NE. 2d 335 (1937) affirming 7 N.E. 2nd 413, 54 Ohio App. 309 (1937). 

22 Some jurisdictions hold the act colore officii when the officer commits 
an illegal search and the bonding company is not liable. Hall, Law of Ar- 
rest in Relation to Contemporary Social Problems, 3 Cuic. L. Rev. 345, 349-52 
(1936). Officer and surety held liable for officer’s assault and illegal search in 
Almond v. Rubenstein, 25 Ohio N.P. N.S. 101 (1923). There is also some ques- 
tion as to whether a private person is a beneficiary who can sue on the bond. 


23 CornELIUS, SEARCH AND Seizure, 45 (2nd. ed. 1930). 
246 McQumLLin, supra note 15, § 17.137. 


25For fuller discussion of the inadequacy of the criminal action against 
the offending officer, see Rudd, supra note 12, at 389. 
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this protective device also seems inadequate. In Columbus, from 
1922 through 1941, there were only 192 cases of departmental dis- 
cipline brought for misconduct of all types and mild penalties were 
invoked in even the most flagrant cases.”° 

Of course an individual is privileged to resist the illegal search 
and seizure, but the inadequacy of this possibility is clear. Most 
people would rather permit the search than resist an officer of the 
law even assuming they knew when a search was illegal and what 
degree of force might be used. Failure to use physical resistance 
does not constitute waiver or consent.?’ 

Injunctive relief is another theoretical possibility,?* but the 
search is over before an injunction to prevent the search can be 
obtained. It is not a police custom to give advance notice of a raid. 
An injunction by a state court to restrain use of evidence obtained 
by illegal search and seizure in another court is a further possibility. 
Even if the maxim that equity will not enjoin a criminal prosecution 
is sidestepped, it would seem unlikely that an “admission” state 
would allow such an injunction. 

The victim of the illegal search may reacquire the articles 
seized in restitution unless the articles are tainted with illegality, 
such as bombs or narcotics, but restitution will not be granted un- 
til the government has finished their use of the articles in evi- 
dence.?° 

It has been suggested that officers violating instructions of 
search warrants or attempting to introduce evidence illegally ob- 
tained should be convicted of contempt of court.3° There has been 
little acceptance of this suggestion probably since it would deter 
officers from the use of search warrants.*! 

The effect of public opinion cannot be ignored. It is clear that 
an aroused public could bring substantial pressure to bear upon 
elected officials and thus effectuate a reduction in the number of 
illegal searches and seizures. Unfortunately, however, these events 
rarely hit the public eye as invasions of the constitution. When the 
victim is guilty or of a particularly unsavory character, the news- 





26 Cotumsus Po.ice Stupy 1941-2, by Citizens Research, Inc., pp. 19-20 
(mimeographed report in Ohio State Law Library). The study also indicated 
that two-thirds of the force that had seen much service had never been dis- 
ciplined and the writer indicated that this seemed too good to be true. 

27 State v. Lindway, supra note 16; Bender v. Addams, supra note 13. 

28 Public officers cannot be enjoined from performing their official duties 
unless the act threatened by them would be without authority or in viola- 
tion of law. Cincinnati v. Wegehoft, 119 Ohio St. 136, 162 N.E. 389 (1928). 

29 Grant, Constitutional Basis of the Rule Forbidding the Use of Illegally 
Obtained Evidence, 15 So. Cau. L. Rev. 60 (1941). 

308 WicmorE, op. cit. supra note 3, § 2184. 

3158 Yare L. J. 144, at 162. This suggestion has been adopted in one state, 
however. See Micn. Stat. Ann., § 27.511 (1938), Comp. Laws 1948, § 605.1. 
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paper emphasizes the end rather than the means used to secure the 
conviction. When the victim is innocent, which is too frequently 
the case, the police drop the matter and no publicity results unless 
the victim happens to be influential.*? 

Thus, it appears that there is no really effective device avail- 
able other than the exclusionary rule which would provide pro- 
tection against police lawlessness. Practical unavailability of these 
other remedies is a principal argument in favor of adoption of the 
exclusionary rule. 


CONTENTIONS. 


On first impression, the rule seems to be in perfect accord 
with the search and seizure language of the state and national con- 
stitutions.55 The exclusionary rule in federal courts formerly was 
based on a fusion of the Fourth and Fifth Amendments,** but now 
the rule is considered by the U. S. Supreme Court to be solely a 
result of the Fourth Amendment or a “McNabb” type rule.*5 The 
rule is not considered so basic as to be a part of due process of law.*® 
In spite of the appearance of accord with the constitution, the fed- 
eral rule has had many critics. 

The theoretical arguments for the “admissibility” group are 
presented by the late Dean Wigmore. He said that the “judge 
should not investigate and punish all of the offenses which inci- 
dentally cross the path of the litigation.”*7 He argued that the pro- 
cedural safeguard of pleading is lacking. In federal court, however, 
a motion to suppress must be filed before trial,>* and an answer is 
filed, so the issue-raising and notice giving functions of pleading 
are satisfied by the pre-trial motion and answer. Confusion of the 
jury is also mentioned as a disadvantage of the federal rule, but 
this is impossible as the issue is determined before a jury is im- 
paneled. The argument that the exclusionary rule distorts the rules 
of evidence seems to have little weight. If the reason for this ob- 





32 In Bender v. Addams, supra note 14, the victim happened to be a prom- 
inent citizen and a state senator. Through an error, the search was made and 
nothing was found. The substantial verdict in the case, supra note 18, is ex- 
plainable on basis of the plaintiff's influential position and jury prejudice 
against prohibition. 

33“The right of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, shall not be violated 
and no warrants shall issue, but upon probable cause, supported by oath or 
affirmation, and particularly describing the place to be searched, and the 
persons or things to be seized.” U.S. Const. Amenp. IV; Onto Const. Art. I, § 
14. 

34 See Corwin, 29 Mic. L. Rev. 1, 191 (1930). 

35 See Grant, supra note 28, at 60. 

36 Wolf v. Colorado, supra note 9. 

378 WicmorE, op. cit. supra note 3, § 2183. 

38 Weeks v. United States, supra note 6. 
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jection is that it is an exception to the general rule,*® many other 
rules of evidence, such as the hearsay exceptions, should be abol- 
ished on the same principle. This latter argument, obviously, should 
have little effect. 

Dean Wigmore characterizes the foundation of the federal rule 
as “misguided sentimentality.”*° One of the principal causes of the 
American Revolution was the arbitrary use of the Writs of Assist- 
ance which resulted in continued and outrageous violation of co- 
lonial homes.*! The intention of the drafters of the Fourth Amend- 
ment was to put such practices at an end. Can the results of this 
American heritage be justifiably called “misguided sentimentality”? 

The principal practical objection to the federal rule seems to 
be that it allows criminals to go free when they would otherwise be 
convicted.*? Everyone would agree that this is not a desirable re- 
sult, but does this result necessarily follow from an adoption of 
this rule? In essence the rule is merely a requirement that a search 
warrant be procured whenever practicable before a search is un- 
dertaken. It is not difficult to obtain a search warrant in Ohio pro- 
vided there is probable cause for belief that a violation of law 
exists.*3 Justice Douglas has said, in speaking of the purpose of 
requiring a search warrant, that, “This is not done to shield crimi- 
nals nor to make the home a safe haven for illegal activities. It is 
done so that an objective mind might weigh the need to invade that 
privacy in order to enforce the law.”** Few critics argue that the 
requirements for a search warrant should be abolished or liberal- 
ized, but many apparently feel they should be complied with only 
when the officer has the inclination. Thus the exclusionary rule has 
resulted in a meaningful constitutional guaranty and yet has not 





39 See statement of common law rule, supra. 

408 WicMmorE, op. cit. supra note 3, § 2184. 

41 James Otis described the Writs of Assistance as “the worst instrument 
of arbitrary power, the most destructive of English liberty, and the funda- 
mental principles of law, that was ever found in an English law book” because 
they placed “the liberty of every man in the hands of every petty officer.” 
February 1761, Boston. Boyd v United States, supra note 4, 625. 

42 Judge Cardoza said in People v Defore, 242 N.Y. 13, 17; 150 N.E. 585, 
588 (1926), “The pettiest peace officer would have it in his power, through 
over-zeal or indiscretion, to confer immunity upon an offender for crimes 
the most flagitious.” 

43 The affidavit is the preliminary step in obtaining a search warrant. 
Oxto Gen. Cove § 13430-3 provides that the affidavit must particularly describe 
the place to be searched and what is to be seized, the offense must be sub- 
stantially alleged, and the facts must be set forth upon which such belief is 
based. The affidavit is then taken to a judge or magistrate within the juris- 
diction who will issue the warrant if he is satisfied there is probable cause. 
Onto Gen. Cone §§ 13430-1 and 2. For more detailed treatment, see 36 O. Jur. 
445 et seq; 3 Omto Sr. L.J. 329 (1937). 
44McDonald v. United States 335 U.S. 451 (1947). 
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allowed the criminal to escape. It is clear that in order to have any 
degree of justice, the constitution must protect everyone—the guilty 
as well as the innocent. 

Proponents of the exclusionary rule advance protection of the 
right of privacy and meaningful implementation of the constitu- 
tional guarantee as positive reasons for the rule. Justice Rutledge 
has said “The version of the Fourth Amendment today held ap- 
plicable to the states hardly rises to the dignity of a form of words; 
at best it is a pale and frayed carbon copy of the original. . .”*5 
Although the value of the protections provided for by constitution 
should be above argument, there seems to be a need to justify these 
protections. Judge Levine believes that “These constitutional safe- 
guards are necessary not only because of the experience of past 
ages, but also because of our nowdays recent experiences. The 
abuse of this legal process called the search warrant has become so 
frequent as to almost render the individual the prey of avarice and 
of private gain. We must of course enforce the law, but such en- 
forcement must be accomplished by legal means. Every person, no 
matter how humble, is protected against trespass and invasion of 
his private property.”*6 Constitutional provisions should be taken 
as “the supreme law of the land” and given real content. As was 
pointed out previously, the exclusionary rule is the only really ef- 
fective device available to give these constitutional provisions real 
content. 


Tue NEED FOR ADEQUATE PROTECTION. 


From the very nature of the subject matter, it can be seen that 
it would be difficult, if not impossible, to amass any-statistical data 
on the frequency of illegal searches and seizures, but nevertheless, 
there is abundant testimonial evidence of frequent abuse in “admis- 
sionist” states.47 In New York, Judge Frank Oliver has recently 
said that, “The police do not bother about getting warrants. They 
all know the rules of evidence, so laugh at the constitution. . . .”48 

In an effort to determine what the actual situation is in Ohio, 
a study was attempted similar to that mentioned in Justice Mur- 
phy’s dissent in Wolf v. Colorado.’? Inquiries were directed to the 
chiefs of police of the eight Ohio cities with population over 100,000 
asking what instruction was given, both in recruit and in-service 





45 Dissent in Wolf v. United States, supra note 9. 

46 Antoszewski v. State 21 Ohio L. Abst. 345, 349; 31 N.E.2d 881, 884 (C. P. 
Cuyahoga Cty. 1936). 

47 N.Y. Times, February 28, 1949; Senator Dunning in 1 N.Y.S. Constrrv- 
TIONAL CONVENTION Revisep Recorp 365 (1938); Cornexrus, op. cit. supra, note 
22; Lasson, THE FourrH AMENDMENT 106 (1937); Judge Levine, supra in An- 
toszewski case. 

48 People v. Reilly, 105 N.Y.S.2d 845 (1951). 

49 Supra, note 9. 
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classes, to police officers in regard to the law of search and seizure. 
No reply was received from Dayton and Canton. It might be safely 
assumed that these cities give little or no instruction to their of- 
ficers on search and seizure other than to inform them that Ohio 
adopts the position that illegality of procurement has no effect on 
admissibility in court. It is easy to see how such instruction might 
be omitted or ignored since there is no practical difference in Ohio 
in whether the search is legal or illegal. 

Toledo, Columbus, Akron, Cleveland, Cincinnati and Youngs- 
town indicated that some attention was given to instruction on 
search and seizure. In Toledo, recruit police officers are given a 
minimum of four months training and subsequent annual in-serv- 
ice training. In the Toledo recruit training program, a total of 625 
hours of instruction are given in all fields of which only 4 hours are 
devoted to the law of search and seizure. In Cleveland, recruits are 
given a 13 week course including 180 hours of Criminal Law. No 
indication of how much time is devoted to search and seizure in 
Cleveland, Columbus, Youngstown, Cincinnati, and Akron was giv- 
en. Instruction in the training schools of the responding cities is 
given by executive officers, prosecuting attorneys, or judges. The 
Ohio General Code is the principal text used in the responding 
cities although Columbus officers are also given a detailed pamphlet 
on the law of arrest and search. The Ohio State reports are used in 
some cities and Cincinnati noticed that the Lindway case “always 
arouses great interest” in the classes. 

Thus in Ohio, there is some instruction on the law of search 
and seizure in most large cities, but it is not emphasized to any real 
degree. It may be inferred from these letters that other subjects 
are given greater weight. It is submitted that the importance of 
the law of search and seizure in police training programs would be 
greatly expanded if Ohio adopted the exclusionary rule. 

In contrast to the situation in Ohio, Justice Murphy found that 
generally states following the federal rule gave their officers ex- 
tensive training in the rules of search and seizure. He found that 
in some of these “exclusionist” states, officers were informed of 
current court decisions, special volumes on search and seizure were 
used as a basis for extended instruction and there was heavy em- 
phasis on the subject. The Justice said, “The contrast between 
states with the federal rule and those without it is thus a positive 
demonstration of its efficacy.” 


CoNSEQUENCES OF ADOPTION OF THE EXCLUSIONARY RULE In OHIO. 

At present, a committee of the Ohio Bar Association is consider- 
ing a recommendation to the legislature that the exclusionary rule 
be adopted by statute. A straight-forward adoption of the federal 
rule in Ohio would not mean that all evidence obtained by illegal 
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search and seizure would not be admitted in evidence since there 
are several limitations on the federal rule.*° The basis for these 
limitations on the rule seems to be best explained on the “counter- 
claim in tort” theory rather than on a principle of constitutional 
right or on a policy basis.*! If the federal rule was adopted in Ohio, 
these limitations would probably apply. Evidence unlawfully ob- 
tained by federal agents or private parties would not be within the 
rule and would be admissible*? provided there was no collusion 
with state officials’ and a state official did not participate** A 
motion to suppress such evidence would be necessary before trial or 
there would be waiver of the right to exclusion®® unless the de- 
fendant was not aware of the existence of the evidence or its sei- 
zure.5° The accused must have some proprietary interest in the 
premises searched or the objects seized to provide standing to ob- 
ject to the admission of the evidence.’’? Evidence obtained by actual 
consent would be admissible, but the reality of this consent is usual- 
ly difficult to establish.5* Whether Ohio would adopt all of these 
limitations upon the exclusionary rule would depend on how com- 
plete a protection was desired. Certainly several of the limitations 
resemble those incident to a tort counterclaim and do not seem ap- 
propriate to enforcement of a constitutional right. 





50 But not all of the states adopting the exclusionary rule have adopted 
all of the limitations placed thereon by federal courts. See 134 A.L.R. 820, 88 
ALL.R. 348, 52 A.L.R. 477, 41 A.L.R. 1145, 32 A.L.R. 408, 24 A.L.R. 1408. 

51 See 58 Yate L.J. 144 (1948) where commentator argues that most 
of the limitations should be removed since exclusion should be a constitutional 
right. 

52 The following federal cases apply this limitation when the evidence is 
unlawfully obtained by state officials or third parties: Burdeau v McDowell, 
256 U.S. 465 (1926); Feldman v. United States, 322 U.S. 487 (1944); Byars v. 
United States, 273 U.S. 28 (1926). 

53 Gambino v. United States, 275 U.S. 310 (1927) applies this restriction on 
the limitation in federal courts. 

54In federal courts, as long as the federal agent was in the search before 
the object was completely accomplished, he participated and the evidence 
must be suppressed. Lustig v. United States, 338 U.S. 74 (1948). 

55 Weeks v. United States, supra note 6, applies this limitation in federal 
courts. 

56 Agnello v. United States, 269 U.S. 20 (1945) applies this restriction on 
the limitation in federal courts. 

57 Evidence admissible in federal court when taken from apartment not 
owned or inhabited by defendant even though he leased it along with co- 
defendant, Ingram v. United States, 113 F.2d 966 (9th Cir. 1940); but cf. Mc- 
Donald v. United States, 335 U.S. 451 (1948) where evidence taken from 
apartment leased by accused held inadmissable. In federal court, there is a 
proprietary interest in sealed matters in the mail. Ex Parte Jackson, 96 U.S. 
727 (1877). 

58 Amos v. United States, 255 U.S. 313 (1920) is a comparable federal 
case. State v. Lindway, supra note 13. 
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In addition, the federal constitution does not protect against 
seizure of all evidence. Evidence obtained by wiretapping has been 
held admissible since intangible when there was no physical entry 
on the premises of the accused*? although a federal statute sub- 
sequently made this procedure illegal® and such evidence is now 
inadmissible.*! By analogy, it would seem that Ohio would need 
a special statute in order to make such evidence inadmissible even 
though the exclusionary rule was adopted. A seizure of public 
property is not a violation of the constitution.*? Evidence obtained 
as a result of a search incident to lawful arrest is admissible pro- 
vided the officers do not go beyond the permissible area of search.® 
The judicial conception of this area has not been constant. Objects 
of evidentiary value only, are not properly seizable under a search 
warrant but paradoxically are subject to seizure when uncovered 
as a result of a search incident to a valid arrest. 

In absence of judicial action, it is the writer’s opinion that a 
statute should be passed by the legislature. A phraseology similar 
to that adopted in the Federal Rules of Criminal Procedure is a 
possibility. One objection to this sort of a statute is the possibility 
of judicial nullification by an unsympathetic court through statutory 
interpretation. A more specific statute might be drafted as follows: 


Evidence obtained by an unlawful search and seizure 





59 Olmstead v United States, 277 U.S. 438 (1927). 

60 47 U.S.C. § 605 (1946). 

61 Nardone v. United States, 302 U.S. 379 (1937), 308 U.S. 338 (1939). 

62 Davis v. United States, 328 U.S. 582 (1945). 

63 Agnello v. United States, 269 U.S. 20 (1945); Harris v. United States, 
331 U.S. 145 (1947); Tropiano v. United States, 334 U.S. 699 (1947); Rabinowitz 
v. United States, 339 U.S. 56 (1949). 

64Gouled v. United States, 255 U.S. 298 (1920). Basis for this rule is 
discussed in 20 Cur. L.Rev. 319 (1953). 

65 Rule 41 (e) of the Fep. Rutes or Crim. Proc. provides “A person ag- 
grieved by an unlawful search and seizure may move the district court for 
the district in which the property was seized for the return of the property 
and to suppress for use as evidence anything so obtained on the ground that 
(1) the property was illegally seized without warrant, or (2) the warrant is 
insufficient on its face, or (3) the property seized is not that described in 
the warrant, or (4) there was not probable cause for believing the existence 
of the grounds on which the warrant was issued, or (5) the warrant was il- 
legally executed. The judge shall receive evidence on any issue of fact nec- 
essary to the decision of the motion. If the motion is granted the property 
shall be restored unless otherwise subject to lawful detention and it shall 
not be admissible in evidence at any hearing or trial. The motion to sup- 
press evidence may also be made in the district where the trial is to be had. 
The motion shail be made before trial or hearmg unless opportunity there- 
for did not exist or the defendant was not aware of the grounds for the mo- 
tion, but the court in its discretion may entertain the motion at the trial or 
hearing.” 
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of the person or property of an accused will be suppressed 

by the trial court provided: 

1. Such search was conducted or participated in by a state 
agent or agents, or conducted and participated in by 
private parties in collusion with state agents, and 

2. The accused makes timely motion to suppress before 
trial. If the accused has no knowledge of the existence 
S pee evidence such a motion may be made at the time 
of trial. 


Summary. 

We have seen that it would be advisable for Ohio to adopt the 
“exclusionary” rule prohibiting the introduction of evidence ob- 
tained by unlawful search and seizure. Other remedies and deter- 
rents are demonstrably inadequate. Our examination of policy con- 
siderations and contentions of both groups indicated that the “ex- 
clusionary” rule should be adopted. There is a need for adequate 
protection of the right of privacy from unlawful searches and sei- 
zures. Finally we have seen what would result from an adoption of 
the “exclusionary” rule in Ohio and how it might be adopted. 

John Marshall Adams 




















Recent Decisions 


CrrmiInaL Law — Evmence OBTAINED THROUGH 
UNLAWFUL SEARCH AND SEIZURES 


The defendant, charged with selling opium in violation of the 
Harrison Anti-Narcotics Act, 21 U.S.C. §§ 173, 174 (1909), and 
conspiracy in violation of 18 U.S.C. §371 (1948), was at large on 
bail. During a conversation in his laundry and dwelling with an 
old acquaintance, Chin Poy, petitioner made self-incriminating 
statements. Unknown to the defendant, Chin Poy was equipped 
with a microphone over which the conversation was heard by a 
Federal Narcotics agent outside the laundry. Petitioner objected 
to the admission of the agent’s testimony, asserting that the 
manner in which it was obtained violated both the search and 
seizure provision of the Fourth Amendment of the United States 
Constitution and Section 605 of the Federal Communications Act, 
47 U.S.C. §605 (1934), and offended against the judicial policy 
requiring fair play in federal law enforcement. (Cf. McNabb v. 
United States, 318 U. S. 332 [1943]). The evidence was admitted, 
forming the basis for his conviction, from which an appeal was 
taken. 

The Court of Appeals, 193 F. 2d 306 (2d Cir. 1952), in an 
opinion by Chief Judge Swan, held the evidence admissible as 
against a “wiretapping” objection since there was no “intercep- 
tion” within the meaning of the Comunications Act. Distinguish- 
ing between cases involving the seizure of tangible and intangible 
evidence, the majority found no trespass to any area constitu- 
tionally protected by the search and seizure provision of the 
Fourth Amendment. Judge Jerome Frank dissented, arguing that 
the concealment of the microphone constituted a trespass, and 
thus an “unreasonable search” making the evidence obtained by 
the federal agent inadmissible under the exclusionary rule of 
Weeks v. United States, 232 U. S. 383 (1914). 

On appeal, the Supreme Court of the United States affirmed 
the judgment, Mr. Justice Jackson writing for the majority. The 
court held that the conduct in obtaining the evidence was not an 
unreasonable search and seizure within the meaning of the Fourth 
Amendment, was not in violation of the Federal Communications 
Act, and was not inconsistent with the “civilized standards” policy 
in federal law enforcement. Mr. Justice Black dissented, differ- 
ing with the majority on the latter ground. Mr. Justice Douglas, 
completely reversing his position taken in Goldman v. United 
States, 316 U.S. 129 (1941), dissented on the ground that any 
invasion of the privacy of a constitutionally protected area, such 
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as an office or dwelling place, aided by a scientific device though 
not accompanied by a physical intrusion is an unreasonable search 
and seizure. Under this view, spying through a keyhole or listen- 
ing against a wall with the naked ear, without proof of a prior 
trespass, would be reasonable. Mr. Justice Frankfurter, also in 
dissent, said that the police should not be allowed to employ 
under-handed tactics in gathering evidence and indicated that 
Olmstead v. United States, 277 U.S. 438 (1928), which held “wire- 
tapping” to be a “reasonable search” should be overruled, quot- 
ing from Mr. Justice Holmes’ dissent therein, that it is “a less 
evil that some criminals should escape than that the Government 
should play an ignoble part.” Mr. Justice Burton, with the con- 
currence of Mr. Justice Frankfurter, dissented saying that the 
presence of the radio transmitter amounted to a surreptitious 
entry of the agent stationed outside and thus an unreasonable 
search and seizure. On Lee v. United States, 343 U.S. 747 (1952). 


The Fourth Amendment problems arising during the first cen- 
tury of our nation primarily involved the search for and seizure 
of tangible things. The prohibition was held to cover letters in 
the mail, Ex Parte Jackson, 96 U. S. 727 (1877); books, papers, 
and documents taken from an office, Silverthorne v. United States, 
251 U. S. 385 (1920); and papers and articles in the home, Weeks 
v. United States, supra. It was early announced that the interpreta- 
tion to be accorded the Fourth Amendment was to be liberal “to 
effectuate the great purposes of the guarantee.” Boyd v. United 
States, 116 U. S. 616 (1886). When, similar to the informer in the 
principal case, a government agent gained entry by posing a friend- 
ly call, his surreptitious taking of books and papers was held to be 
an unlawful search and seizure. Gouled v. United States, 255 U. S. 
298 (1920). Although the latter case has been said to be the outer 
limit of the protection, the Olmstead case, supra, it appears that 
the privacy of a dwelling, office, or other inclosure is well protected 
from searches and seizures for tangible evidence. 


With scientific and technological advances in crime detection 
devices, it has become possible to intercept communications and 
overhear far distant conversations. An early and leading case in- 
volving the problem of modern devices and the Fourth Amendment 
was the Olmstead case, supra, where Mr. Chief Justice Taft for the 
Supreme Court said that gaining evidence by intercepting telephone 
messages from or to defendant’s premises was not an unlawful 
search, reasoning that the Fourth Amendment protected only “tan- 
gible material effects.” Thus any physical invasion of privacy to 
overhear confidentially spoken words or gather other intangible 
evidence would apparently be held reasonable. However, later 
Court of Appeals decisions found a Fourth Amendment violation 
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where policemen made a physical entry without the express or im- 
plied consent of the defendant and without a proper search warrant 
or authority to arrest, and obtained evidence intangible in nature, 
such as incriminating admissions. Nueslein v. District of Columbia, 
73 App. D. C. 85, 115 F. 2d 690 (1940); Fraternal Order of Eagles 
v. United States, 57 F. 2d 93 (3rd Cir. 1932). In the Goldman case, 
supra, the Supreme Court, following the Olmstead case, supra, held 
no illegal search and seizure to exist where federal police officers 
listened to conversations within an office by means of a detecta- 
phone placed on the outside of a wall, but added a limitation by 
dictum that an entry to install a dictaphone “might be said to” 
render evidence obtained thereby inadmissible. The effect of the 
latter cases in limiting the Olmstead case, supra, seems to be that 
a traditional trespass to a constitutionally protected area makes in- 
tangible evidence gained thereby inadmissible. 


Although it has been indicated that a “place of business” is 
not to receive the constitutional protection of a private home, Davis 
v. United States, 328 U. S. 582, 588 (1946), both the lower court 
and Supreme Court in the principal case assumed the laundry and 
dwelling of the defendant to have the sanctity accorded homes 
and offices in the previous cases. Weeks v. United States, supra; 
Amos v. United States, 255 U.S. 313 (1920); Silverthorne v. United 
States, supra. Thus if a trespass either by the informer or the 
eavesdropping agent could be found, the evidence according to the 
purport of the above cases would seem to have been unreasonably 
obtained. That the court in the principal case was influenced by 
the Olmstead case dichotomy between tangibles and intangibles is 
indicated by their refusal in this area of “intangible” searches to 
hold the informer who brought the microphone onto the premises 
a trespasser, although a similar entry was held unlawful in the 
seizure of books and papers. Gouled v. United States, supra. Fur- 
ther, the presence of the microphone without consent was held not 
to be a trespass, the court requiring at least an unpermitted physical 
entry by the officer, as in the Nueslein case, supra. But in the area 
of tangible evidence, it is plausible that the surreptitious presence 
of a mechanical arm reaching through a window to snatch a paper 
from a desk top would be held unlawful. 


The distinction between tangible and intangible evidence seems 
unrealistic in the modern age. No longer is the policeman limited 
to overhearing spoken words with the naked ear; science has en- 
abled him to go far beyond that. The intent of the Fourth Amend- 
ment to secure the people’s private matters against unreasonable 
inspections and discoveries should not be defeated by a narrow 
construction of its language to permit law enforcement officers to 
do all but enter homes and seize papers. The spirit of the amend- 
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ment should control, an interpretation which is also in line with 

the judicial policy announced by the McNabb case, supra. It is 

hoped that such a construction of the amendment will soon be 

adopted by the court and that the use of scientific devices to dis- 

cover events and overhear conversations occurring within a dwell- 

ing will be held unreasonable without an order of search. 
Robert E. McGinnis 


LANDLORD AND TENANT — PROPERTY LEASED FOR 
AMUSEMENT PurRpPOsES — LIABILITY OF LESSOR 


The plaintiff, who was attending a professional football game, 
was injured by the collapse of temporary bleachers in a park 
owned by the defendant but leased to the Cleveland Rams. The 
defendant employed police, ticket takers, and ushers who were 
being used by the lessee when the injury occurred. The Supreme 
Court held that the trial court had not erred in holding as a mat- 
ter of law that the plaintiff could recover from the defendant. In 
re Brown v. Cleveland Baseball Co., 158 Ohio St. 1, 106 N.E. 2d 
632 (1952). 

At common law the landlord owed no duty to repair the 
leased premises unless he contracted to do so. The tenant took 
the property for better or worse and the landlord was not liable 
to the lessee for not repairing. The landlord was not bound to re- 
pair if the defect was existing at the time of the lease. Divines v. 
Dickinson, 189 Iowa 194, 174 N.W. 8 (1919). He was not bound 
to repair if the defect occurred after the lease was entered into. 
Russell v. Little, 22 Idaho 429, 126 Pac. 529 (1912). This is the 
general rule concerning the liability as to repairs of the lessor to 
the lessee. Trrrany, Rea Property §103 (1939). 

It seems logical to extend this doctrine of non-liability of the 
landlord to business patrons of the tenant who suffer injuries. The 
law should regard this invitee as standing in the shoes of the 
tenant and the same rules applying to the tenant should apply 
to the business patron. Dalton v. Gilson, 192 Mass. 1, 77 N.E. 1035 
(1906); Bloecher v. Duerbeck, 333 Mo. 359, 62 S.W. 2d 553 (1933). 

But, most courts would say that if the property is leased for 
public or semi-public purposes, the owner is responsible. Colorado 
Mortgage and Investment Co. v. Galcomini, 55 Colo. 540, 136 Pac. 
1039 (1913) (Hotel); Campbell v. Elsie S. Holding Co., 251 N.Y. 
446, 167 N.E. 582 (1929) (Warehouse). These courts say the the 
lessor cannot evade liability to a third person for damages result- 
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ing from a dangerous condition on the property that was leased for 
such public purposes. They say the lessor has a duty to make the 
property safe for the purposes intended. Their reasoning is that 
the lessor should not be receiving rent for such uses where he 
has not exercised due care in repairing and maintaining the 
premises. The public, who do not have the opportunity to inspect 
the property, are deemed to be invited by the owner. Thus, most 
courts have made an exception to the rule of non-liability of the 
lessor in the case where the premises are leased for public pur- 
poses. Van Avery v. Platt Valley Land and Investment Co., 133 
Neb. 314, 275 N.W. 288 (1937) (Public garage); Martin v. Asbury 
Park, 111 N.J.L. 364, 168 Atl. 612 (1933) (Public bathing pavilion) 
123 A.L.R. 870 (1939). 

There are some courts which deny the applicability of this 
exception to other than amusement places. They reason that the 
property is not intended for public use when the property is 
leased for ordinary business purposes. Clark v. Chase Hotel Co., 
230 Mo. App. 739, 74 S.W. 2d 498 (1934); Hayden v. Second Nat. 
Bank of Allentown, 331 Pa. 29, 199 Atl. 218 (1938). 

But there is a growing tendency toward expanding the appli- 
cation of this principal of responsibility of the lessor to business 
invitees. Comment, 50 Harv. L.R. 725, 743 (1937); Note, 62 Harv. 
L.R. 669 (1949). Most of the courts which recognize this excep- 
tion do go farther and hold that the lessor is liable even where 
the premises are rented for a business concern such as stores, 
hotels, garages, professional offices as well as amusement places. 
These courts say that if the lessor knew the lessee was going to 
admit large numbers of people on the property, it put these in- 
vitees at an unreasonable risk. Webel v. Yale University, 125 Conn. 
515, 7 A. 2d 515 (1939) (Beauty shop); McCarthy v. Maxon, 134 
Conn. 170, 55 A. 2d 912 (1947) (Veterinarian’s office); Turner v. 
Kent, 134 Kan. 574, 7 P. 2d 513 (1932) (Grocery store). 

Therefore, generally throughout the country, places of amuse- 
ment are not considered the same as other premises where a per- 
son enters the property as the invitee of the tenant. Amusement 
places are considered an exception to the general rule of caveat 
emptor with respect to the lessor’s liability. Junkerman v. Tilyou 
Realty Co., 213 N.Y. 404, 108 N.E. 190 (1915); 123 A.L.R. 872 
(1939). This exception recognizes a duty of the lessor to the public 
of exercising ordinary care to provide against defects in construc- 
tion, defects caused by the property being in a state of disrepair 
at the time of the lease, or a condition which, because of the 
nature of the thing, will eventually result in the property being 
dangerous when put to the use intended. Tulsa Entertainment Co. 
v. Greenlees, 85 Okla. 113, 205 Pac. 179 (1922); Beaman v. Grooms, 
138 Tenn. 320, 197 S.W. 1090 (1917). 
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A Pennsylvania case with facts similar to the instant case 
held the lessor liable to patrons for injuries sustained in the fall 
of a leased grandstand containing defective timber when the 
lessor could have discovered the defect. Folkman v. Lauer and 
Kane v. Lauer, 244 Pa. 605, 91 Atl. 218 (1914). The Pennsylvania 
court followed the majority rule in holding the lessor was liable for 
injuries suffered by a third person because of defects in the prem- 
ises at the time the lease was made which were known by him or 
could have been known by him with the exercise of due care. 4 
THOMPSON ON REAL Property §1555. These courts conclude that 
the lessor should have expected that the lessee would admit his 
patrons before the land was put in reasonably safe condition for 
their reception. The two reasons for this conclusion are that the 
lease was for so short a period as to make it unreasonable to ex- 
pect that the lessee will make any change while using the land, 
and that it may be leased for a use so immediate that the lessee 
has no opportunity to make the repairs or alterations necessary 
to make the land safe for visitors. RESTATEMENT, Torts §359 
(1934). 

In Ohio, as in the majority of states, the courts have followed 
the common law proposition that the lessor is not liable for the 
defective condition of the property to the lessee or to third parties 
who come there by right of the lessee; but Ohio has not followed 
the exception to this rule concerning amusement places. Marqua 
v. Martin, 109 Ohio St. 56, 141 N.E. 654 (1923); 24 O. Jur. 951. 
Ohio courts say that a landlord who has demised property, part- 
ing with possession and control thereof to a tenant in occupation 
is not responsible for injuries arising from the defective condition 
of such premises. Their reasoning is that persons who claim dam- 
ages because they were invited into a dangerous place in which 
they received injuries must seek their remedy against the person 
who invited them. Burdick v. Cheadle, 26 Ohio St. 393 (1875); 
Stackhouse v. Close, ‘83 Ohio St. 339, 94 N.E. 746 (1911). 

Since Ohio courts do not recognize this exception, the injured 
party must show that the landlord was in possession and control 
of a part of the demised premises. If this is shown then the land- 
lord is liable for damage caused by his negligence. Devou v. 
Hughes, 89 Ohio St. 453, 106 N.E. 1053, (1914); Medley v. Seiter, 
39 Ohio App. 570, 178 N.E. 37 (1931). 

In the instant case we see the Ohio court following this prac- 
tice. They say that one having neither occupation nor control of 
premises ordinarily has no legal duty to an invitee of another with 
respect to the condition or use of these premises. Then to show this 
occupation or control, they say that the lessor had the power and 
right to admit such individuals to the premises or exclude them. 
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Thus having established that the lessor had not substantially re- 
linquished to his lessee all occupation and control over a portion 
of the leased premises and has actually exercised his right of oc- 
cupation and control over such portion, the lessor is under the 
duty to exercise ordinary care with respect to the condition of 
such portion and that duty extends to an invitee of the lessee. 

To determine whether occupation and control was retained by 
the lessor, the Ohio court has held in other cases that if the lessor 
has agreed to make repairs, his right to enter upon the premises 
and make those repairs does not amount to retaining such occu- 
pation and control of the premises as to subject him to liability 
if he failed or neglected to make repairs. Ripple v. Mahoning 
National Bank, 143 Ohio St. 614, 56 N.E. 2d 289 (1944); Cooper v. 
Roose, 151 Ohio St. 316, 85 N.E. 2d 545 (1949). 

In the Cooper case, supra, the owner had made an agreement to 
make repairs. The court there held that liability of the landlord 
can be based only on occupation and control, and that the land- 
lord’s agreement to repair did not reserve to him this power and 
right to admit and exclude people from the porch where the 
plaintiff was injured. The court in the instant case says that the 
Cooper case indicates that the unexercised power and right of a 
lessor to occupation and control of premises may not be incon- 
sistent with such lessor’s complete relinquishment of occupation 
and control of the premises. But to get their result the court says 
that the instant case does not involve the mere existence of a right 
and power to occupy and control premises. Instead they say it in- 
volves a substantial exercise of that right and power. 

Thus the court arrived at the right result in the principle case, 
but felt compelled to reach it through a tortuous process of rea- 
soning. Better reasoning which the other states follow is to hold 
the lessor liable when the public is invited upon the property and 
the lessee is to be in possession a relatively short time. It is always 
better to meet the problem squarely than to try to reach a result 
by a fictitious method. This case presented an opportunity to de- 
velop in Ohio the beneficial doctrine which is generally accepted 
elsewhere. 

Carl E. Juergens 


Torts — Guest Statute — Wuo Is GuEst 


From the allegations of the petition and opening statement 
of counsel it appeared that plaintiff, a twelve year old boy scout, 
and defendant, his assistant scout master, were engaged in collect- 
ing waste paper from premises along the public streets and trans- 
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porting it to a central point as an enterprise for the benefit of the 
scout troop. Plaintiff was assisting in the project by collecting, 
placing, and securing the paper on a trailer attached to defend- 
ant’s automobile, during which process he mounted and dis- 
mounted from the trailer and received transportation thereon. In 
attempting to regain his position on the trailer, the plaintiff was 
injured through defendant’s negligent operation of the automo- 
bile and trailer. Defendant’s motion for judgment on the petition 
and opening statement of counsel was denied. On appeal by de- 
fendant, held, affirmed. The pleadings and opening statement of 
counsel allege facts which disclose the plaintiff to be other than 
a guest within the meaning of the guest statute and therefor the 
allegation of negligence raises an issue for the jury. Vest v. Kramer, 
158 Ohio St. 78, 107 N. E. 2d 105 (1952). 

The Ohio guest statute became effective June 15, 1933. Onto 
Gen. Cone Sec. 6303-6. Prior to that time the operator of a motor 
vehicle owed a duty of reasonable care to an invited guest. Sparrow 
v. Levine, 19 Ohio App. 94 (1923); Mester v. Unkefer, 24 Ohio 
App. 420, 157 N. E. 714 (1927). The guest statute completely 
abrogates liability to a guest except for wilful and wanton mis- 
conduct. Cunningham v. Bell, 149 Ohio St. 103, 77 N. E. 2d 918 
(1948); O’Rourke v. Gunsley, 154 Ohio St. 375, 96 N. E. 2d 1 
(1950). The question then is, who is a guest within the meaning 
of the statute? 

Most American courts have adopted the designations “pas- 
senger” and “guest” for determining this question, defining a 
guest as one carried gratuitously, riding for his own pleasure upon 
invitation of the driver, and passenger as one who is transported 
for compensation or reward. Kruzie v. Sanders, 23 Cal. 2d 237, 
143 P. 2d 704 (1943); Miller v. Miller, 395 Ill. 273, 69 N. E. 2d 878 
(1946); Shields v. Audette, 119 Conn. 75, 174 Atl. 323 (1934); 
RESTATEMENT, Torts, sec 490. It is generally held that compensa- 
tion or benefit to the driver need not be money, but any substan- 
tial benefit or recompense to the driver making it worthwhile to 
furnish the ride is enough to make the rider a passenger and not 
a guest. George v. Stanfield, 33 F. Supp. 486 (S.D. Idaho 1940); 
Shields v. Audette, supra; 60 C.J.S., Motor Vehicles, sec. 399; 5 
Am. Jur., AUTOMOBILES, sec. 239. 

In Ohio it was decided that since the guest statute was in 
derogation of the common law it must be strictly construed; 
therefore, if the rider falls in any category other than guest, the 
driver is not relieved of liability for negligence. Miller v. Fairly, 
141 Ohio St. 327, 48 N. E. 2d 217 (1943); Kitchens v. Dullefield, 
149 Ohio St. 500, N. E. 2d 906 (1948). According to the guest 
statute, a person making payment for his transportation is not a 











1953] RECENT DECISIONS 233 


guest and the problem arises in the interpretation of the word 
payment. If payment for the transportation is agreed upon, the 
rider in the automobile is of course a passenger and not a guest. 
Dougherty Adm’r. v. Hall, 70 Ohio App. 163, 45 N. E. 2d 608 
(1941). But what, other than this agreed upon payment, will take 
the driver out of the protection of the statute? 

In Duncan v. Hutchinson, 139 Ohio St. 185, 39 N. E. 2d 140 
(1942), the Ohio Supreme Court declared that it is not neces- 
sary that payment be made in money to constitute an individual 
transported a passenger and not a guest. It was pointed out that 
payment for transportation may be made in numerous ways, such 
as, “when the host has a financial or business interest in the time 
or service of the passenger and the purpose of the transportation 
is to take the passenger to or from his place of employment”; 
“when a substantial or tangible benefit is conferred upon the 
host”; or “when the compensation is paid by a third person.” In 
Dern v. Village of North Olmstead, 133 Ohio St. 375, 14 N. E. 2d 
11 (1938), a guest was defined as one who is invited, either di- 
rectly or by implication, to enjoy the hospitality of the driver of 
a motor vehicle, who accepts such hospitality and rides for his 
own pleasure or business without making any return to, or con- 
ferring any benefit upon, the driver, other than the mere pleasure 
of his company. 

In line with the prevailing test of American courts, the Ohio 
Supreme Court in the case of Hasbrook v. Wingate, 152 Ohio St. 
50, 87 N. E. 2d 87 (1949), distinguished between passenger and 
guest and held that if the transportation confers a benefit only on 
the rider, and no benefit, other than such as are incidental to 
hospitality, good will, or the like, on the person furnishing the 
transportation, the rider is a guest; but if his carriage tends to 
promote the mutual interests of both himself and the driver for 
their common benefit, thus creating a business relationship, or 
where the rider accompanies the driver at the instance of the 
latter for the purpose of having the rider render a benefit or 
service to the driver, the rider is a passenger and not a guest. 

From these definitions and distinctions it would seem to follow 
that in the principal case plaintiff was not a guest. The court de- 
cided that either plaintiff was rendering a service to defendant, 
or it was an enterprise of mutual interest for their common bene- 
fit, either of which would render plaintiff a passenger and thus not 
a guest within the meaning of the Ohio guest statute. 

Milton Bartholomew 
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TRADE REGULATION — CONSTITUTIONALITY OF THE 
LovuISIANA Farr TraDE ACT 


Plaintiff, a manufacturer of drug products, brought a bill to 
restrain defendants, operators of two supermarkets in the city of 
New Orleans, from selling its products below the minimum price 
fixed by contracts between plaintiff and other retailers pursuant 
to the Louisiana Fair Trade Act. LSA-R.S. 51:392-51:394. The act 
provides that signers or non-signers of the contracts shall not sell 
below the contract price fixed by the producer of a commodity 
bearing a trade-mark, brand, or name of the producer thereof. 
Defendants, admitting sales in violation of the act, challenge its 
constitutionality as well as the constitutionality of the McGuire 
Act, 15 U.S.C. § 45 (1952), which exempts state fair trade acts 
from the provisions of the Sherman Anti-Trust Act, 15 U.S.C. § 1 
(1890). The United States District Court held that the above leg- 
islation does not violate the due process clauses of the Fifth and 
Fourteenth Amendments to the United States Constitution as the 
price-fixing is reasonably related to the valid objective of protect- 
ing the producer’s property right in the brand name and good will 
of the product. Eli Lilly & Co. v. Schwegmann Bros. Grant Super- 
markets, 109 F. Supp. 269 (E. D. La. 1953). 

The Supreme Court of the United States held that resale price 
maintenance contracts were invalid as an unreasonable restraint of 
trade both under the common law and under the Sherman Anti- 
Trust Act, but indicated that such contracts would be valid under 
appropriate legislation. Dr. Miles Medical Company v. John D. 
Park & Sons, 220 U.S. 373 (1911); Boston Store of Chicago v. 
American Graphophone Co., 246 U.S. 8 (1918). From 1914 until 
1932, thirty bills were introduced into Congress to legalize resale 
price contracts in interstate commerce, but none was passed. SELG- 
MAN AND Love, Price CuTTING AND Pric—E MAINTENANCE 479 (1932). 
From 1931 until 1936, fourteen state fair trade acts, similar to the 
act involved in the principal case, were passed, and twenty-eight 
more were enacted in 1937; today, all states have the acts except 
Texas, Vermont, and Missouri. For a table of acts, see 3 CALLMAN, 
Unrair CoMPETITION AND TRADE-Marxs 1764 (1945). The alleged 
purpose of these acts is to protect retailers from being under-sold 
by large chain stores. See Note, 49 Yate L. J. 145 (1939). In 1937, 
Congressional support was given to the policy behind these acts 
by the passage of the Miller-Tydings Act exempting resale price 
contracts under state fair trade acts from the scope of the Sherman 
and Clayton Anti-Trust Acts. 50 Srar. 693 (1937), 15 U.S.C. 1-7 
(1940), amending 26 Star. 209 (1890) and 49 Srar. 1526 (1936). 
When the immunity of the Miller-Tydings Act was interpreted to 
exclude enforcement of the fair trade acts as against non-signers, 
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Schwegmann Brothers v. Calvert Distillers Corp., 341 U.S. 384 
(1951) , Congress immediately passed the McGuire Act to bind non- 
signers. 


Frequently, the fair trade acts have been attacked as fixing 
prices in violation of the federal and state constitutions. In 1936, 
the New York Fair Trade Act was held to violate the due process 
clause of the state constitution as fixing prices of commodities not 
affected with the public interest. Doubleday, Doran & Co. v. R. 
H. Macy & Co., 269 N. Y. 272, 199 N.E. 409 (1936). However, 
later in 1936, the Supreme Court of the United States in an unani- 
mous decision upheld the constitutionality of the Illinois Fair Trade 
Act as being an “appropriate means” of protecting the property of 
the producer in the good will and brand name of the commodity 
otherwise owned by the non-signing retailer. Old Dearborn Distill- 
ing Co. v. Seagram-Distillers Corp., 299 U.S. 183 (1936); for a 
collection of cases prior to the Old Dearborn case, supra, see 7 
A.L.R. 449 (1920), 19 A.L.R. 926 (1922), and 32 A.L.R. 1087 (1924). 
The unsettled position of small business during the thirties seemed 
to be implicitly determinative of the holding in the Old Dearborn 
case. In view of the Old Dearborn case, supra, the New York court 
felt duty bound to overrule the Doubleday case, supra, although it 
had been decided on state constitutional grounds. Bourjois Sale 
Corp., v. Dorfman, 273 N. Y. 167 7 N. E. 2d 30 (1937). During the 
ensuing years, the acts were repeatedly held constitutional by 
various state courts. For a collection of cases, see 19 A.L.R. 2d 
1139 (1951). These courts repeatedly bolstered the acts by relying 
on the good will theory, although the more direct but unsupportable 
objective was to protect independent retailers from vigorous chain 
store price competition. 


Recently, the judicial trend has been to adopt a more critical 
attitude toward the fair trade acts. In 1949, the Florida Supreme 
Court, recognizing the anti-competitive feature of their fair trade 
act, held it unconstitutional as an invalid use of the police power 
for a private, not a public purpose. Liquor Store, Inc., v. Contin- 
ental Distilling Corp., 40 So. 2d 371 (1949). In 1950, two state fair 
trade acts were held to be constitutional although both courts noted 
the Florida decision. W. A. Scheaffer Pen Co. v. Barrett, 209 Miss. 
1, 45 So. 2d 838 (1950); Frankfort Distillers Corp. v. Liberato, 190 
Tenn. 478, 230 S.W. 2d 971 (1950). Later, the Michigan Supreme 
Court held their act unconstitutional, expressly approving the Liq- 
uor Store case, supra, and recognizing the act as fixing prices of 
goods not “affected with public interest.” Shakespeare Company v. 
Lippmann’s Sporting Goods Co., 334 Mich. 109, 54 N.W. 2d 268 
(1952). In holding their fair trade act unconstitutional on other 
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grounds, the Georgia Supreme Court, as an additional reason for 
its decision, indicated that the act violated the due process clause 
of the state constitution by fixing prices of commodities not affected 
with the public interest. Grayson Robinson Stores, Inc. v. Oneida, 
Lts., CCH Trape Cases 67442 (1953). 

Because the fair trade acts have resulted in the economic evil 
of forcing manufacturers to set higher prices, the Federal Trade 
Commission recommended the repeal of the Miller-Tydings Act. 
Federal Trade Commission Report on Price Maintenance LXI, 
LXIV (1945); see also Final Report and Recommendations of the 
T.N.E.C., Sen. Doc. No. 35, 77th Cong., 1st Sess. 33, 121, (1941). A 
lower federal court has said by dictum that the Supreme Court of 
the United States today might hold the fair trade acts unconstitu- 
tional as the economic conditions that prompted the decision in 
the Old Dearborn case, supra, in 1936, no longer obtain. Sunbeam 
Corp. v. Wentling, 185 F. 2d 903 (3rd Cir. 1950); rev’d on other 
grounds, 341 U.S. 944 (1951). If good will were the controlling fac- 
tor, and not economic considerations, a change in economic views 
should not affect the result. But the dicta of these decisions seem 
to indicate that such is not the case. The principal case indicated 
that the Supreme Court of the United States, if faced with the ques- 
tion today, might reverse itself and decide that the real objective 
of the act was price-fixing and not protecting the good will of the 
producer, but hesitated to override the Old Dearborn case, supra. 
The hope is expressed that the present trend towards holding the 
fair trade acts unconstitutional will continue since the inflexible 
price arrangements which they sanction are not in line with the 
traditional concepts of free competition. 


Robert E. McGinnis 








